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PREFACE. 

THE coining into force of " The Admiralty Act, 1891,'* 
(Canada), conferring jurisdiction throughout Canada 
and its waters, tidal and non-tidaZ, and of the General Rules 
for regulating the practice thereunder, published in the 
Canada Gazette June 10th, 1898, marking a new era in 
the administration of maritime law and the exercise 
of Admiralty jurisdiction in the Dominion, — suggested 
the collecting together with those rules, of such statutes. 
Imperial and Canadian, as are material, and also the 
leading decisions of the House of Lords, the Privy Council, 
the High Court of Admiralty, the Admiralty Division of 
the High Court of Justice, England, and of the Supreme 
and Exchequer Courts of Canada, relating to the juris- 
diction and practice in question. A further justification 
would, it was thought, be found for such a publication at 
the present time in the circumstance that the current of 
judicial decision has recently been changed by the judg- 
ments of courts of last resort as to maritime liens in certain 
oases, such as towage, necessaries, and ship-master's dis- 
bursements and, as to the last named, the subsequent legis- 
lation thereon; and also in the coming into force this year of 
the recent arrangement for reciprocal wrecking and salvage 
privileges in the waters of the United States and Canada, 
the legislation and proclamations regarding which are set 
forth in Fart III. 

With a view to condensation, the references have> with 
few exceptions, been confined to cases in the Admiralty or 
Yice-Admiralty ot Maritime Courts, and decisions on 
appeal therefrom, omitting decisions of the courts of com- 
mon law upon questions relating to shipping, not hitherto 
held to be within the jurisdiction of Admiralty Courts. 

The high authority of decisions of the learned judges 
who have presided in the Quebec, Nova Scotia, and other 
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Vioe-Admiralty'Courts, and Courts of Vice- Admiralty joris- 
diction in the several provinces, has led to the citing of 
many of those decisions upon important questions. Those 
courts, however, as courts of equal rank were not, except- 
ing by what is described as '^ the comity among judges " : 
The Vera Cruz, 9 P. D. 96, at p. 98, bound to abide by the 
decisions of each other; and therefore decisions of the 
Exchequer Court itself, or of the Supreme Court, or of the 
Appellate Courts in England, have been selected necessarily 
to the exclusion, in many instances, of those of the inferior 
courts involving the same questions. 

In all cases in which the provisions of Imperial 
statutes are introduced or re-enacted in a colony, it becomes 
necessary to introduce along with them the decisions of 
superior courts, by which constructions have been placed 
upon them, and also works of authority illustrating such 
statutes. In the present work the author has found it 
necessary constantly to refer to the practice of the Admir- 
alty Division of the High Court of Justice in England, and 
he desires to acknowledge the great assistance he has 
received from several works of acknowledged authority, 
and to some of which he has made frequent reference 
in the volume, especially to Williams & Bruce's Admiralty 
Practice, and Boscoe's Admiralty Practice; and also to other 
works of recognized authority upon the same subject. 

The author trusts that the work, though far from 
perfect, may be found a useful compendium of the law 
and practice upon the several matters treated of in its 
pages, and as such he respectfully offers it to the legal 
profession of the Dominion of Canada. 

Toronto, October, 1893. A. Howbll. 
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INTRODUCTORY CHAPTER. 

YIOB-ADMIRALTT 00UBT8 IN AMERICA. 

It cannot be said of any of the Vice-Admiralty Courts 
of British North America, or of the Dominion of Canada, 
as is said of the High Court of Admiralty or the Admiralty 
Court jurisdiction in England, — that the ** early records 
relating to its origin are doubtful and obscure, and that it 
seemed to have been established at a very remote period ": 
Williams & Brace's Admiralty Practice, 2nd Ed. 

British Admiralty jurisdiction and Admiralty Courts, 
including Prize and Instance Courts, may be said to have 
been introduced with British rule on the North American 
continent. The Governors appointed by the Crown were 
ex'offi/no Vice- Admirals, and judges of those courts : eee 
Form of Commission, dated in 1764, Stuart's Vice- Ad. Bep., 
Lower Canada, Vol. I, p. 870 ; and Pritchard's Dig. 8rd 
Ed. 687, n. 

In 1678 the King granted a commission to Governor 
Andros, of New York, authorizing and empowering him to 
appoint a judge, registrar, and marshal of the Admiralty, 
notwithstanding the clause in his commission of Yice- 
Admiral which reserved to His Majesty such nomination : 
see Broadhead & 0*Callaghan's New York Colonial M. B. S. 
Vol. III. p. 268. 

The Datch ship Fortune was condemned as prize in 
1674 by the Governor of New York in his office of Vice- 
Admiralty judge, and the judgment was affirmed by the 
Admiralty Court in England : see Earl Bellomont's letter 
to the Lords of Trade, June, 1698. Ibid, Vol. IV. pp. 828, 
882 ; and Winsor's Hist. Am., Vol. V, p. 96. 

The instructions for the Earl of Bellom'ont, accompany- 
ing His Majesty's commission constituting him Captain - 
General and Governor in Chief of His Majesty's Province 
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of New Tork, contain a recital that His Majesty had given 
orders for the oommissionating of fit persons to be Vice- 
Admirals and ofScers of His Majesty's Customs in His 
several plantations upon the continent of America, and 
particularly within His dominions of New England and 
New York, and requiring his excellency to give all due 
countenance and encouragement unto said officers in the 
execution of their respective offices and trusts in all places 
under his government : Ibid. Vol. lY. p. 292. 

The Admiralty Court of the colony of M^issachusetts 
Bay is referred to in 1720 in Mr. West's opinion upon the 
complaints of admiralty courts of the plantations against 
the frequent encroachments which they affirmed the pro- 
vincial judges made upon the admiralty jurisdiction : 
Cbalmer's Opinions of Eminent Lawyers, pp. 515, 516 ; 
see also Quinoy's Mass. Bep., pp. 74, 541. 

Dr. Croke, the learned judge of the Vice-Admiralty 
Court of Nova Scotia, says in Nov., 1818 : '* I had inspected 
all the records of the Court, from the first establishment 
thereof in 1749 " : The Hiram, Stewart's Nova Scotia 
Bep. 92. 

The same learned judge observes as to the office of 
Vice- Admiral that : — " Upon the establishment of colonial 
governments, it was thought proper to invest the governors 
with the same civil and maritime powers," (i.e., as were 
conferred upon former Vice-Admirals in England) — and 
therefore it became usual for the Lord High Admiral, or 
the Lords commissioners, to grant a commission of Vice- 
Admiralty to them. The office thus conferred upon the 
governors was precisely the same with that of the Vioe- 
Admirals of England, and was confined to the civil and 
maritime jurisdiction. . . . This is evident from the 
commission now produced. It gives the Vice-Admiral 
cognizance in all civil and maritime causes, offences and 
crimes ; to enquire into the usages of the sea, wreck and 
other forfeiture, goods waved, flotsom, jetsom, lagon, and 
other casualties and perquisites ; to take recognizances, to 
fine and punish offenders, to preserve the public streams 
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and waters; to reform nets, and unlawful engines, with 
other similar duties, but not a single clause which confers 
any military naval power whatever. In England this 
office *has fallen into disuse. ... In the colonies 
patents of Vice-Admiralty are continued to be granted 
to the governors ; but most of their duties are, in prac- 
tice, superseded by the general establishment of courts of 
Vice-Admiralty ; many of the rights to which they relate 
have become obsolete or have been abolished, and other 
modes, more convenient for use and better adapted to the 
modern state of the world, have been adopted for the 
enforcement of a maritime police ": The Little Joe, Stewart, 
at p. 407. 

In New Brunswick, the Solicitor-General, arguendo^ in 
the case of Beg. v. 162 Pieces of Timber : Berton's New 
Brunswick Bep. 616, in 1839, alludes to the jurisdiction of 
the Vice -Admiralty Court of that province to try the 
legality of seizures made under 8 Geo. I. c. 12, s. 6, as 
having been " exercised for the then last forty years." 

In Newfoundland a Vice-Admiralty Court has existed 
many years. In 1828 a prohibition to restrain tbat court 
from proceeding against a'vessel for the recovery of money 
advanced for repairs in a foreign port on an instrument of 
hypothecation, was refused by the Supreme Court of that 
colony, on the ground that such hypothecation was a sub- 
ject solely of admiralty jurisdiction: The schooner Margaret 
& Isabella^ Cases in Supreme Court, N. F., temp, Tucker, 
C.J., p. 648. 

In 1764 a commission was issued, tested in the High 
Court of Admiralty under the great seal, to the Governor- 
in-Chief of the Province of Quebec, constituting him 
Vice-Admiral of the same, conferring powers and jurisdic- 
tion in '* matters civil and criminal occurring on the sea 
and shores, creeks or coasts of the sea or maritime, or in, 
upon, or by all fresh waters, ports, public streams, or 
places overflown whatsoever, within the ebbing and flowing 
of the sea and high water." Stuart's Vice- Ad. Bep., p. 870. 
And the first Judge of the Vice-Admiralty Court of Quebec 
was appointed in 1764 : Ibid. p. 870. 
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The reported decisions of the Vice-Admiralty Court of 
Prince Edward Island, as also those of British Columbia, 
are not numerous ; certain of them are referred to in the 
following pages. 

DOMINION OF CANADA. 

Under the British North America Act, sec. 16, the com- 
mand-in-chief of the naval as well as military forces of 
and in Canada continues vested in the Queen. That 
part of the Governor Qeneral's commission by which he 
became ex-ojfficio Vice- Admiral, does not appear in the 
recent commissions or in the Letters Patent constituting 
the office of Governor General : See these Instruments with 
the Draft Instructions to the Governor General in Munro's 
Constitution of Canada, pp. 880-337 ; and Clement's Can- 
adian Constitution, p. 680. Her Majesty may by commis- 
sion under the great seal empower the Admiralty to 
establish in a British possession any Yice-Admiralty Court 
or Courts : Tarring on the Colonies, 2nd Ed., 1898, p. 178, 
. cit 12 & 18 v. c. 96, s. 8, and C. C. A. Act, s. 9, infra. 
But in Canada The Admiralty Act, 1891, infra, has con- 
stituted the Exchequer Court a Colonial Court of Admiralty, 
and made provision for the appointment of local judges in 
Admiralty, instead of the former Vice- Admiralty judges; 
the judge of the Exchequer Court being appointed by the 
Governor General in Council by Letters Patent under the 
great seal : 60-61 Y. c. 16, s. 8. 

PROHIBITION. 

It has been held that prohibition will lie to a Yice- 
Admiralty Court from the Superior Courts of common law 
of the colony in which such courts are established, to 
restrain a Yice-Admiralty Court from exceeding its juris- 
diction in instance causes : Key v. Pearse, cited in Le 
Caux V. Eden, DougL 684, 606, 609 ; Lindo v. Rodney, 
Dougl. 618, 619. No prohibition can issue to the Yice- 
Admiralty Courts in prize matters: Key v. Pearse, vl)i 
eup. There are several instances of prohibitions having 
been issued to Yice-Admiralty Courts in instance causes : 
Hamilton v. Eraser, The Trio, Stuart Y. Ad. Eep. 21 ; 
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Howard v. The Ship CamiUus, lb. 168, 1828 ; Ritchie v. 
Orkney, lb. 618; The Margaret and Isabella, Cases, 
Supreme Court, Newfoundland, 548, temp. Tucker, C.J. 

Those cases in which prohibition issued which depended 
on the rule applicable to matters arising infra corpus com- 
itatua, such as Howard v. The Ship Camillua, ubi sup, will, 
it is submitted, cease to govern, since the Colonial Courts 
of Admiralty Act, 1890, gives Colonial Courts of Admiralty 
the like jurisdiction with the Admiralty Division in Eng- 
land, which has jurisdiction whether the ship may have 
been within the body of a county or upon the high seas : 
8 & 4 V. c. 65, s. 6. 

PRIZB CAUSES. 

Without the warrant of the Lords of the Admiralty, no 
Vice-Admiralty Court would have jurisdiction in prize 
causes : 1 Asp. N. S. 482 ; and see C. C. A. Act, s. 2, s-s. 8. 

By the Naval Prize Act, 1864, s. 4, the High Court of 
Admiralty as a Prize Court has power to enforce any order' 
or decree of a Vice- Admiralty Prize Court ; and by s. 9 : — 
every Vice-Admiralty Prize Court shall enforce within its 
jurisdiction all orders and decrees of the Judicial Committee 
in Prize Appeals and of the High Court of Admiralty in 
Prize Causes. 

PKAOTIOB IN HIGH OOUBT OF JUSTICE. 

It will be found, upon a careful examination of the 
general rules and orders annotated in this book, that they, 
together with the prescribed forms, meet every case and 
cover almost every point likely to arise in ordinary prac- 
tice ; and that upon comparison with former rules, and 
particularly with the rules and practice of the former High 
Court of Admiralty, and of the Admiralty Division, (for it is 
allowable to speak of that part of the Probate, Divorce, and 
Admiralty Division of the High Court of Justice in England 
as the "Admiralty Division *' : Wms. & B. 2nd Ed. 18),— 
that the cases unprovided for are not at all numerous. 

But if any case should arise which is not specifically 
provided for, the practice for the time being in force in 
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respect to Admiralty proceedings, in the High Court of 
Justice in England, maybe followed: B. 228. infra. That 
court inium falls back, in cases unprovided for by its rules, 
upon practice existing at the time they came into operation ; 
which was the practice regulated by the rules of the High 
Court of Admiralty, 1859 : Wms. & B. Ad. Prac. 2nd Ed. 
668. Thus, the Colonial Courts of Admiralty will in some 
respects follow the practice of the High Court of Admiralty 
as it was under the rules last mentioned. 

Doubts arise from time to time in the practice in 
England as to whether the rules and procedure of the 
High Court, applicable in other Divisions, are also 
aoplicable to cases in the Admiralty Division, unless that 
Division is expressly named, e, gr.^ rule 876 enables a 
party, where admissions of fact have been made in plead- 
ings or otherwise, to apply for judgment on such admissions. 
The learned authors already quoted, say, p. 416, as to 
» this : — " The rule is general in terms, but it is submitted 
that its provisions do not enable judgments on admissions 
to be obtained in admiralty actions in rem. In those 
actions it may often happen that though a defendant has 
intervened to protect his interest, and is ready to make, 
and has made, admissions of fact, the rights of third 
parties in property under arrest would be affected by a 
judgment on such admissions. It is apprehended that this 
could not have been the intention of those who framed the 
rule in question." 

Such comparison further shows that as to that part of 
the practice and procedure which is peculiar to Admiralty, — 
such as service of process on and arrest of the res, — ship, or 
other property; nautical assessors; reference to the registrar 
and merchants ; and some other matters, — the rules pro- 
vide fully and specifically ; and that as to that part which is 
not peculiar to Admiralty, but common to all the division of 
the High Court of Justice in England, the rules contain, in 
certain cases, general provisions, leaving it in the discretion 
of the judge to order and give directions as occasion arises, 
as to the procedure to be taken. Instances are seen in 
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Bale 82 relating to parties, and in Bale 16 relating to ser- 
vice of the writ on persons under disability. Bale 16 refers 
to service of writ of sammons in actions in personam on 
sach persons, bat ander the heading 'Parties/ Bale 82 
reposes a discretion in the jadge in general terms which, 
no doubt, will, in accordance with Bale 228, be exercised by 
.adopting the practice of the Admiralty Division ; as to 
which it may be observed that the practice of the former 
High Court of Admiralty required the filing of an instrument 
called a proxy: Coote's Ad'y. 2nd Ed. 114. The present 
practice of the High Court, England, as to parties under dis- 
abilities, common to all Divisions, as set forth in rules, is 
as follows : (a) 

" Where no appearance has been entered to a writ of 
summons for a defendant who is an infant or a person of un- 
sound mind not so found by inquisition, the plaintiff shall, 
before further proceeding with the action against the defen- 
dant, apply to the Court or a judge for an order that some 
proper person be assigned guardian of such defendant, by 
whom he may appear and defend the action. But no such 
order shall be made unless it appears on the hearing of such 
application that the writ of summons was duly served, and 
that notice of such application was, after the expiration of 
the time allowed for appearance, and at least six clear days 
before the day in such notice named for hearing the appli- 
cation, served upon or left at the dwelling-house of the per- 
son with whom or under whose care such defendant was at 
the time of serving such writ of summons, and also (in the 
case of such defendant being an infant not residing with or 
* under the care of his father or guardian) served upon or left 
at the dwelling-house of the father or guardian, if any, of 
such infant, unless the Court or judge at the time of hearing 
such application shall dispense with such last-mentioned 
service." Order XHI. B. 1. 

Where the defendant was a minor resident out of the 
jurisdiction, and notice of the writ had been served upon 
her, and upon her guardian nominated by the foreign 

(a) Wilaon'8 Jud. Aota and Prac, 7th Ed., 179 : Snow*8 note to Ord. 16, 
R. 20. ^ ' 
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Court, but no appearance had been entered on her behalf, 
and it appeared that her guardian declined to enter an 
appearance, the Court, holding that the practice was 
governed by the above rule 1 of Order XIII., nominated the 
official solicitor of the Court to be the defendant's guardian 
ad litem : White v. Duvernay, 1891, P. 290. 

'' Infants may sue as plaintiffs by their next friends, in 
the manner heretofore practised in the Chancery Division, 
and may, in like manner, defend by their guardians 
appointed for that purpose. Married women may sue and 
be sued as provided by the Married Women's Property 
Act, 1882." Ord. XVI. R. 16. 

"Where lunatics and persons of unsound mind not so 
found by inquisition might respectively before the passing 
of the principal Act have sued as plaintiffs or would have 
been liable to be sued as defendants in any action or suit» 
they may respectively sue as plaintiffs in any action by 
their committee or next friend according to the practice 
of the Chancery Division, and may in like manner defend 
any action by their committees or guardians appointed for 
that purpose." Ibid. R. 17. 

" An infant shall not enter an appearance except by his 
guardian ad litem. No order for the appointment of such 
guardian shall be necessary, but the solicitor applying to 
enter such appearance shall make and file an affidavit in 
the Form No. 8 in Appendix A., Part II. with, such varia- 
tions as circumstances may require." Ibid. R. 18. 

"Every infant served with a petition or notice of motion 
or summons in a matter, shall appear on the hearing « 
thereof by a guardian ad litem in all cases in which the 
appointment of a special guardian is not provided for 
No order for the appointment of such gaardian shall be 
necessary, but the solicitor by whom he appears shall 
previously make and file an affidavit as in the last rule 
mentioned." Ibid. R. 19. 

"Before the name of any person shall be used in 
any action as next friend of any infant, or other party, 
or as relator, such person shall sign a written authority to 
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the solicitor for that purpose, and the authority shall be 
filed in the Central Office, or in the District Registry if the 
cause or matter is proceeding therein." Ihid. B. 20. 

" In all causes or matters to which any infant or per- 
son of unsound mind, whether so found by inquisition 
or not, or person under any other disability, is a party, 
any consent as to the mode of taking evidence or as to any 
other procedure shall, if given with the consent of the 
Court or a judge by the next friend, guardian, committee, 
or other person acting on behalf of the perdon under dis- 
ability, have the same force and effect as if such party 
were under no disability and had given such consent. 
Provided that no such consent by any committee of a 
lunatic shall be valid as between him and the lunatic unless 
given with the sanction of the Lord Chancellor or Lords 
Justices sitting in Lunacy." Ihid, B. 21. 

The consent or authority of next friend, or new next 

friend, must accompany the commencement of proceedings 

in which the plaintiff or applicant is an infant or person of 

unsound mind. The form of which is : " (Title of action) — 

I hereby authorize you to use my name as next friend of 

the plaintiff or applicant or petitioner). A B.,' 

Signature of next friend." 
Addressed to solicitor. 

Snow's An. Pr. 1890-91, p. 854, and see Ord. XIIL B. 1, ante. 

AFFIDAVIT. 

The form referred to p. 22, ante. 

TUU of Action, 

I »of , make oath and say as follows : — 

A. B.f of , is a fit and proper person to act as 

guardian ad litem of the above-named infant defendant, 
and has no interest in the matters in question in this 
action [or matter] adverse to that of the said infant, and 
the consent of the said A. B. to act as such guardian is 
hereto annexed. 
Sworn, etc. 
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Annex written consent signed by intended guardian : 
Wilson Prac. 7th Ed. pp. 182, 581. 

The foregoing practice of the High Court, Eng., has 
been quoted at some length in view of the provision con- 
tained in Bule 228 of the rules annotated in this book ; and 
also in view of judicial opinion to the effect that,the Admir- 
alty Court being now merged in a Division of the High 
Court, it is therefore desirable that, so far as possible, the 
practice in it should be the same as in the other Divisions: 
Per Butt, J., in The J. fl. Henkes, 12 P. D. 106 (1887). 

TRANSFER OF ACTIONS IN THE HIGH COURT. 

The question has been raised whether by reason of the 
provisions of the Judicature Acts, England, the Admiralty 
Division there can exercise a more extensive jurisdiction 
than that formerly exercised by tfaeHigh Court of Admiralty: 
Wms. & B. 2nd Ed. 74, citing Pinney v. Hunt, 6 Cb. D. 98, 
and Bradford vJ Young, 28 Ih. 656. It appears at present to 
be the practice of that Division not to dismiss cases 
improperly instituted in it, but to transfer them to 
the' proper Division : The Seahxim, 48 L. J. Ad. 29 ; and 
the other Divisions transfer shipping cases to the Admir- 
alty Division : Hawkins v. Morgan, 49 L. J. Ad. 618. Such 
practice being incident to the merging above referred to« 
of the Admiralty Division in the High Court, could not, it 
would seem, afford precedent for courts under the 
Colonial Courts of Admiralty Act, 1890, although it would 
to some extent indicate the cases in which a protest to the 
jurisdiction would succeed or when it would fail. 

Advocates and proctors in the Court of Arches were by 
8 & 4 V. c. 6, s. 2, declared entitled to act as advocates and 
proctors in the High Court of Admiralty ; and the A C. 
Act, 1861, provided for proctors acting as agents of solici- 
tors in that Court. Since the commencement of the 
Judicature Act, 1873, solicitors, attorneys, and proctors 
there, are, from the commencement of the Act, to be 
known only as solicitors of the Supreme Court : s. 87. 
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In Canada, all persons who are barristers or advocates 
in any of the Provinces, may practise as barristers, advo- 
cates and counsel in the Exchequer Court: 60 & 61 Y. 
c. 16, — An Act to amend the Supreme and Exchequer 
Courts Act, etc.: s. 12. 

And all persons who are attorneys, or solicitors of 
the Superior Courts in any of the Provinces may practise 
as attorneys, solicitors, and proctors in the Exchequer 
Court : Ibid. s. IS. 

And all persons who may practise as barristers, advo- 
cates, counsel, attorneys, solicitors, or proctors in the 
Exchequer Court shall be officers of such Court: Ibid- 
s. 14. 

And as an address for service, not more than three 
miles from the registry is to be given under Bules 7, 28 and 
183, infray there will of necessity be the employment by 
solicitors residing at other places of agents residing at the 
place where the registry is established ; in which case the 
High Court practice will no doubt under Rule 228 be fol- 
lowed, as to which see Wilson's Jud. Acts and Bules, 7th 
Ed. 184. 

The practice of issuing commissions to take bail has in 
England, been discontinued, the practice there being since 
1888 for bail to be given before a commissioner to admin- 
ister oaths in the Supreme Court : Wms. & B. 287-288 and 
note. As the Bule 46, infra^ provides for a bail bond, 
when not signed before the registrar, being signed '' before 
a commissioner having authority to take acknowledgements 
or recognizances of bail in the Court," it would appear to 
be a compliance with the rule to sign the bond before a 
commissioner under the Supreme and Exchequer Courts 
Act, B. S. C. c. 186, by which it was provided (s. 91) that, 
'' All persons authorized to administer affidavits to be used 
in any of the Superior Courts of any Province may admin- 
ister oaths, affidavits and affirmations in such Province to 
be used in the Supreme Court or in the Exchequer Court." 
And by section 106 every commissioner for administering 

H.A.A.— 
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oaths in the Supreme Court, and in the Exchequer Court 
of Canada, who resides within Canada, may take and 
receive acknowledgements or recognizances of bail, and all 
other recognizances in the Supreme Court and in the 
Exchequer Court ; " and by the Exchequer Court Act, 1887, 
50 & 61 Y. c. 16, 8. 44, ** Every commissioner for admin- 
istering oaths in the Supreme Court and in the Exchequer 
Court of Canada, who resides within Canada may take and 
receive acknowledgments or recognizances of bail and all 
other recognizances, in the Exchequer Court/' The Rules, 
however, 46, 48, and forms, provide for the issue of a 
commission, and where the bail is to be taken at an out- 
port or place where no commissioners for taking affidavits 
reside, that would appear to be the only course open 
to the practitioner. 

Questions of practice and procedure in Admiralty cases 
in the Exchequer Court will no doubt arise upon the Bules, 
as well as in the unprovided for cases, which wUl only be 
settled by the decision of the Judge of that Court, whose 
decisions when rendered will be binding in the Courts of 
the local judges. 

The Exchequer Court as a Court of Admiralty within 
the meaning of the Colonial Courts of Admiralty Act, 1890, 
it will be observed, may for the purposes of the jurisdiction 
in that Act mentioned, exercise all the powers which it 
possesses for the purpose of its other civil jurisdiction: 
C. C. A. Act, 1890, s. 2 (1). 
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An Act to provide for the exercise! of Admiralty 
Jurisdiction within Canada, in accordclnoe with 
" The Colonial Courts of Admiralty Act, 
1890" (6). /r-^^ 

[Assejited to 8Ut July, 2891.]. 

TXTHEEEAS by the third section of the Act di^^ri.we. 
^^ the Parliament of the United Kinj^dom, 
passed in the session held in the fifty-third and 
fifty-fourth years of Her Majesty's reign, chapter ' 
twenty-seven, intituled ^^An Act to amend the Lawss-'^v.iimp.) 
respecting the exercise of Admiralty Jurisdiction in 
Her Majesty's Dominions and elsewhere out of the 
United Kingdom^' it is amongst other things pro- 
vided that the Legislature of a British Possession 
^8*77 by any colonial law, declare any court of 
unlimited civil jurisdiction, whether original or 
appellate, in that Possession, to be a Colonial 
Court of Admiralty, and provide for the exercise by 
such court of its jurisdiction under the said Act ; 
and whereas the authority given is exercisable by 
the Parliament of Canada by virtue of the powers ao^i v amp.) 
vested in it by ^^The British North America Act^ 
1867," and ''The Interpretation Act, 1889," of the ^#7' ^'"^^'^ 
United Kingdom ; and whereas the expression 
"unlimited civil jurisdiction," as defined by the 

(a) 54-55 Viotoria, c. 29. In force Oct. 2, 1891 ; Procl. Canada Gasette 
Oct 10, 1891, and Stats. Can., 1892, Ixiii. 

(6) For the Colonial Courts of Admiralty Act (Imp.). See Appendix, 

H.A.A. — 1 
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2 The Admiralty Act, 

•sectioni 1-8. ^Q^^ fij-g^j herein referred to, which may be cited as 
''The Colonial Courts of Admiralty Act, 1890," 
means civil jurisdiction unlimited as to the value 
of the subject-matter at issue, or as to the amount 
that may be claimed or recovered; and whereas by 
the second section of the said ** Colonial Courts of 
Admiralty Apt^* ^890,'' it is amongst other things 
enacted thas^^^fiVy court of law in a British posses- 
sion, wliiCh/.ls, for the time being, declared in 
pursu€U]*«' of the said Act to be a Court of Admir- 

alt\>Jor which, if no such declaration is in force in 
• • • • 

.th?. possession, has therein original unlimited civil 
^•/•. jurisdiction, shall be a Court of Admiralty, with 
;•/••//;•* the jurisdiction in the said Act mentioned; and 
whereas the Exchequer Court of Canada is a court 
of law which, within Canada, has original unlimited 
civil jurisdiction as defined by the said Act, and it 
is desirable, in pursuance of the said Act, to 
declare the said court to be a Court of Admiralty : 
Therefore Her Majesty, by and with the advice 
and consent of the Senate and House of Commons 
of Canada, enacts as follows : — 

Short title. 1^ This Act may be cited as '' The Admiralty 

Act, 1891." 
interpreta. 2. In this Act the expression " the Exchequer 

Court," or "the court," means the Exchequer 

Court of Canada. 

cJSrtSoSati. 3. In pursuance of the powers given by *' Th^ 
of Admiralty. Colouial Courts of Admiralty Act, 1890," afore- 
said, or otherwise in any manner vested in the 
FarUament of Canada, it is enacted and declared 
that the Exchequer Court of Canada is and shall 
be, within Canada, a Colonial Court of Admiralty, 
and as a Court of Admiralty shall, within Canada, 
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have and exercise all the jurisdiction, powers and 8^^oM4-e. 

authority conferred by the said Act and by this 

Act. 

4. Such jurisdiction, powers and authority "^*^'^^*^***^"^ 
shall be exercisable and exercised by the Ex- 
chequer Court throughout Canada, and the waters, 
thereof, whether tidal or non-tidal, or naturally 
navigable or artificially made so, and all persons 

shall, as well in such parts of Canada as have 
heretofore been beyond the reach of the process of 
any Vice-Admiralty Court, as elsewhere therein, 
have all rights and remedies in all matters (includ- 
ing cases of contract and tort and proceedings in 
rem and in personam), arising out of or connected 
with navigation, shipping, trade or commerce, 
which may be had or enforced in any Colonial 
Court of Admiralty under " The Colonial Courts of 
Admiralty Act, 1890." 

5. The Governor in Council may, from time to ^i^^^jj^/n^ 
tune, constitute any part of Canada an Admiralty '^"'^~- 
district for the purposes of this Act, and fix the 
limits thereof, and provide for the establishment at 

some place therein of a registry of the Exchequer 
Court on its admiralty side. 

2. The Governor in Council may also, from 
time to time, change the limits of any admiralty 
district, create new districts, and assign to any 
district a name and place of registry. 

6. The Governor in Council may, from time to JJ^i^^gSS?^. 
time, appoint any judge of a Superior or County 
Court, or any barrister of not less than seven 

years' standing, to be a local judge in Admiralty of 
the Exchequer Court in and for any Admiralty 
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sertJoM MO. (liatrict ; and eveiy such local judge of Admiralty 
shall hold office during good behaviour, but shall 
be removable by the Governor General on address 
of the Senate and House of Commons ; and such 
judge shall be designated a local judge in Admiralty 
of the Exchequer Court. 



Oath of office. 



Offloenof 
court. 



7. Every such local judge in Admiralty shall, 
previously to his entering on the duties of his 
office, take, before the judge of the Exchequer 
Court or a judge of any Superior Court, an oath in 
the form following, that is to say : — 

*^ I, do solemnly and sincerely swear 

that I will duly and faithfully, and to the best of 
my skill and knowledge, execute the powers and 
trusts reposed in me as local judge in Admiralty in 
and for the Admiralty district of {as the case may 
he). So help me God.'* 

8. The Governor in Council may, from time to 
time appoint for any district a registrar, a marshal 
and such other officers and clerks as are necessary. 

9. Every local judge in Admiralty shall, withiji 
the Admiralty district for which he is appointed, 
have and exercise the jurisdiction, and the powers 
and authority relating thereto, of the judge of the 
Exchequer Court in respect of the Admiralty juris- 
diction of such court. 



Deputy judges. IQ. A local judgc iu Admiralty may, from time 
to time, with the approval of the Governor in 
Council, appoint a deputy judge, and such deputy 
judge shall have and exercise all such jurisdiction, 
powers and authority as are possessed by the local 
judge. 



Powers of 
local judges. 
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' '2.' The appointment of a deputy judge shall not ^•^^^ ^^'" 
be determined by the occurrence of a vacancy in Tenure of 

•^ •' office. 

^e office of the judge. 

* 8. A local judge in Admiralty may, with the 
approval of the Governor in Council, at any time 
revoke the appointment of a deputy judge. 

11. The Governor in Council may, from timesuw^^te 
time to time, appoint, for any district or portion of 

a district, a surrogate judge or judges ; and such 
Burfogate judge shall have such jurisdiction, powers 
and authority, and be paid such fees, as are, from 
time to time, prescribed by general rules or orders. 

2. A surrogate judge shall hold office during ^Sj^" °' 
pleasure ; and his appointment shall not be deter- 
mined by the occurrence of a vacancy in the office 
of the local judge of his district. 

12. Every deputy and surrogate judge shall, ^**^- 
previously to entering on the duties of office, take, 
before the judge of the Exchequer Court, or the 
judge of any Superior Court, an oath similar in 
form to that to be taken by a local judge. 

13. Any suit may be instituted ill any district ma^'instt- 
registry when — ^*®** 

(a) The ship or property, the subject of the 
suit, is at the time of the institution of the suit 
within the district of such registry ; 

(6) The owner or owners of the ship or property, 
or the owner or owners of the larger number of 
shares in the ship, or the managing owner or the 
ship's husband reside at the time of the institution 
of the suit within the district of such registry ; 

(c) The port or registry of the ship is within 
the district of such registry ; or — 
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{d) The parties so agree by a memorandum 
signed by them or by their attorneys or agents : 

Provided always, that when a suit has been 
instituted in any registry, no further suit shall be 
instituted in respect of the same matter in any 
other registry of the court, without leave of the 
judge of the court, and subject to such terms, as 
to costs and otherwise, as he directs. 

14. An appeal may be made to the Exchequer 
Court from any final judgment, decree or order of 
of any local judge in Admiralty, and, with the per- 
mission of such local judge or of the judge of the 
Exchequer Court, from any interlocutory decree or 
order therein, on security for costs being first given,, 
and subject to such other provisions as are pre- 
scribed by general rules or orders. 

2. An appeal may, however, be made direct to 
the Supreme Court of Canada from any final judg- 
ment, decree or order of a local judge, subject to 
the provisions of *' The Exchequer Court Act '* 
regarding appeals. 

15. Any. party to a suit or to an appeal may, 
at any stage of such suit or appeal, by leave of the 
court, and subject to such terms as to costs or 
otherwise as the court directs, remove any suit 
instituted or appeal pending in any registry to any 
other registry. 

16. A scale of costs and charges in Admiralty 
causes in the district registries of the court, and 
fees to be taken in such registries, shall be pre- 
scribed by general rules or orders. 

17. Until otherwise provided by the Governor 
in Council, the following provinces shall each 



Canada, 1891. 

constitute an Admiralty district, for the purposes s«^<»^8- 
of this Act, and a registry of the Exchequer Court 
on its Admiralty side shall be established and 
maintained within such districts at the places 
following, that is to say : — 

(a). The Province of Quebec shall constitute 
the district of Quebec, with a registry at the city 
of Quebec ; 

(i) The Province of Nova Scotia shall constitute 
the district of Nova Scotia, with a registry at the 
city of Halifax ; 

(c) The Province of New Brunswick shall con- 
stitute the district of New Brunswick, with a 
registrj^ at the city of St. John ; 

{d) The Province of Prince Edward Island shall 
constitute the district of Prince Edward Island, 
with a registry at the city of Charlottetown ; 
and — 

{e) The Province of British Columbia shall 
constitute the district of British Columbia, with a 
registry at the city of Victoria. 

18. Until otherwise provided by the Governor Toronto die. 
in Council, there shall be a registry of th0 Ex- 
chequer Court on its Admiralty side at the city of 
Toronto, and the Governor in Council may, from 
time to time, fix the limits of such registry, which 
shall be known as "The Toronto Admiralty Dis- 
trict.'' {c) 

ic) Order in CaitncU. — " By Order in Council of 27th ^?ni*»^*r 

^ ^ ^ District, To- 

November, 1891, under the authority of sections 5 and 18«>°*2'JjO^- 
of The Admiralty Act, 1891, it was ordered that the limits o»^^^*o. 
of the Toronto Admiralty District and of the registry 
thereof shall be all that portion of Canada comprising the 
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wotioDB Province of Ontario, including all such waters as form part 
of said Province." {Canada Ghizette, vol xxv., p. 113i> 



and Statutes Canada, 1892, Ixix.) 

vio^AdmSLi?' 19- Every person who, at the coming into 
ty court.. f^y^g Qf uy^^ Coloniol GouHs of Admiralty Act, 

1890," holds in Canada the office of judge of a 
Vice- Admiralty Court, shall, until his death, resig- 
nation or removal from such oflSce or from the 
office by virtue of which h^ is such judge of a 
Vice-Admiralty Court, or until an arrangement is 
made with him under the seventeenth section of 
the Act last mentioned, have and exercise, within 
the Admiralty district corresponding to the limits 
of his former jurisdiction as such judge of a Court 
of Vice-Admiralty, all the jurisdiction, powers and 
authority of a local judge in Admiralty. 

Asjcyudgeof 20. The judge of the Maritime Court of On- 

oSSrio! t^no shall, in like manner and for a like time, have 

and exercise within the Toronto Admiralty district 

all the jurisdiction, powers and authority of a local 

judge in Admiralty. 

Aitoofflcew 21. Every person who, at the coming into force 
aitycS'Tfr'S!'' of a The Colotital Courts of Admiralty Acty 1890," 
is a Registrar, marshal or other officer of a Vice- 
Admiralty Court in Canada, shall, during the 
pleasure of the Governor in Council, and within 
the Admiralty district corresponding to the limits 
of the jurisdiction of such Vice-x\dmiralty Court, 
have and exercise the like office in the Exchequer 
Court in respect of its Admiralty jurisdiction, and 
shall, subject to any general rule or order, have the 
like powers and authority, and perform the like 
duties, as he might have had or performed, as such 
registrar, marshal or other officer of a Vice- Admi- 
ralty Court. 
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22. The registrar and marshal of the Maritime •^^T' 

Court of Ontario shall, during the pleasure of the 

Governor in Council, be the registrar and marshal, Jf^^TSS? 
respectively, of the Toronto Admiralty district. court of onta- 



no. 



23. On the coming into force of this Act, the ^"JiJ^^J^onta- 
Maritime Court of Ontario shall be abolished, but '^^ **^'''^*'- 
subject to the following provisions : — 

(1) All judgments of such court shall be exe- 
cuted and may be appealed from in like manner as 
if this Act had not been passed, and all appeals 
from such court pending at the commencement of 
this Act shall be heard and determined and the 
judgment thereon executed as nearly as may be in 
like manner as if this Act had not been passed : 

(2) All proceedings pending in such court at 
the commencement of this Act shall be continued 
in the district registry corresponding to that in 
which they were instituted or are now pending : 

(3) The procedure and practice (including fees 
and costs) now in force in such court shall, until 
otherwise provided by general rule or order, be 
followed, as nearly as may be, in any proceeding 
now pending in such court or hereafter instituted 
in the registry of any Admiralty district in the 
Province of Ontario : 

(4) The provisions of the fifth and sixth sub- 
sections of the fourteenth section of ** The Mari- 
time Court Act,'" shall apply to any proceeding 
instituted in the registry of any Admiralty district 
in the Province of Ontario. 

24. Nothing in sections five to twenty-two oi^^^^^<^^<^^ 
this Act, both inclusive, shall limit, lessen or im- 
pair the jurisdiction of the judge of the Exchequer 
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'S**S* Court in respect of the Admiralty jurisdiction of 
: — the court, or otherwise. 

BnieB of court. 25- Any Hilcs or orders of court made by thef 
Exchequer Court of Canada for regulating the pro- 
cedure and practice therein, (including fees and 
costs), in the exercise of the jurisdiction conferred 
by " The Colonial Courts of Admiralty Act, 1890," 
and this Act, which require the approval of Her 
Majesty in Council, shall be submitted to the 
Governor in Council for his approval, and, if 
approved by him, shall be transmitted to Her 
Majesty in Council for Her approval. 

SSStTAtt. 26. This Act shall not come into force until 
Her Majesty's pleasure thereon has been signified 
by proclamation in the Canada Gazette, (d) 



{(l) See p. 1, note. 



GENERAL RULES AND ORDERS ^^^ 

BEGULATIKO THE 

PRACTICE AND PROCEDURE IN 

ADMIRALTY CASES IN THE EXCHEfiUER COURT 

OF CANADA. 



In pursuance of the provisions of " The Colon- 
ial Courts of Admiralty Act, 1890" and of " The 
Admiralty Act, 1891," (Canada), it is ordered that 
the following rules of court for regulating the 
practice and procedure (including fees and costs) 
of the Exchequer Court of Canada in the exercise 
of its jurisdiction, powers and authority as a court 
of Admiralty shall be in force in the said court. 

1. In the construction of these rules, and of Jfon!^'®^ 
the forms and tables of fees annexed thereto, the 
following terms shall (if not inconsistent with the 
context or subject-matter) have the respective 
meanings hereinafter assigned to them ; that is to 
say:— 

(a) Words importing the singular number in- ^{Jg^i^^^^^. 
elude the plural number, and words ^®'- 
importing the plural number include 
the singular number ; 

(&) Words importing the masculine gender JJ,**f^^^* 
include females ; 

(c) '' District shall mean an Admiralty district ^*'*^*'*- 
constituted by or by virtue of The 
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Admiralty Act, 1891 ; and in respect 
of proceedings in the registry of the 
court at Ottawa shall include the whole 
of Canada ; 

(d) ''Court" or ''Exchequer Court" shall 
mean the Exchequer Court of Canada ; 

{e) " Kegistry " shall mean the registry of the 
court, or any district registry thereof; 

(/) "Judge" shall mean the judge of the 
court, or a local judge in admiralty of 
the court, or any person lawfully 
authorized to act as judge thereof; 

{g) "Registrar" shall mean the registrar of 
the court, or any deputy, assistant or 
district registrar thereof ; 

(/i) "Marshal" shall mean the marshal of the 
court, or any deputy, assistant or dis- 
trict marshal thereof, or any sheriflE or 
coroner authorized to perform the 
duties and functions of a sheriff in 
connection with the court ; 

(t) "Action" shall mean any action, cause, 
suit, or other proceeding instituted in 
the court ; 

(j) " Counsel" shall mean any advocate, bar- 
rister-at-law, or other person entitled 
to practice in the court ; 

(k) "Solicitor" shall mean any proctor, soli- 
citor or attorney entitled to practice in 
the court ; 

(l) "Plaintiff" shall include the plaintiff^s 
solicitor, if he sues by a solicitor ; 
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(m) " Defendant " shall include the defendant's ^'^^' 
solicitor, if he appears by a solicitor ; Defendant 

{n) ** Party *' shall include the party's solicitor, P*>^y- 
if he sues or appears by a solicitor ; 

(o) "Person" or "party" shall include a Person or 
body corporate or politic ; 

(p) "Ship" shall include every description of^^^p- 
vessel used in navigation not propelled 
by oars only ; 

(q) " Month " shall mean calendar month. ^°"*^' 

Actions. 
2. Actions shall be of two kinds, actions t?? Actions of two 

' kindf. 

rem and actions in personam 

The action in rem is a proceeding against the ship or 
property, or the proceeds thereof if in court (a). When- 
ever a maritime lien exists Admiralty Courts can enforce 
it by proceedings in rem, and, indeed, are the only courts 
competent to so enforce it (6). It is the usual form of action 
in Admiralty in all cases where a maritime lien exists, 
e.gr,y salvage, damage arising out of collision, wages, bot- 
tomry, and respondentia (c) ; as well as in certain other 
cases as to which jurisdiction in rem has been conferred by 
statute without creating a lien, and in which, though there 
is no such lien, the plaintiif by virtue of the proceedings in 
rem instituted against the ship or proceeds has a lien or 
security thereon for his claim ; a distinction drawn in a 
late case in the Court of Appeal (Eng.) (d), an action for 
repairs, and in cases there cited. In such cases the lien 
takes effect from the moment of arrest (e). 

(a) Williams k Brace's Admiralty Prac., 2nd, ed. 286 ; Roecoe, 101. 
(6) The Brig Sestor, 1 Sumner (Am.) 78, (Story, J.). 
(c) Boyd'a Merohant Shipping Laws, 417. 
id) The Cello, 18 P. D. 82 C. A. 
(€) Ibid. 
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^^•^ Mariners wages may be proceeded for by action in rem 

(fX ^r ^y action in personam against the master, or the 
owners, or both (g); but with certain restrictions and 
limitations as to amount (h) going to the question of costs ; 
and owners of vessels damaged by collision have their 
choice of three modes of proceeding in Admiralty, viz., 
against the owners or the master personally, or against the 
ship itself (i). 

Actions for salvage also may be either in rem' or in 
pei*8aiiam (j) : except salvage of life which is in rem 
only (k). 

An action in personam may be brought against the own- 
ers of the wrong-doing ship in case of collision, or any of them 
if within the jurisdiction of the court ; as tort feasors they 
are jointly and severally liable, and where their ship has 
been sunk this is the only mode of proceeding by which 
to make them liable (l)\ and a passenger or seaman (m) 
may sue the master of a vessel in Admiralty for personal 
damage (mm). 

The action when it is once commenced, either in rem or 
personam must continue in the form in which it is begun 
and cannot be changed (n). But a plaintiff having obtained 
a decree in an action in rem, may on instituting an action 
in personam, recover damages unsatisfied by the proceed- 
ings in rem (o). 

Where a vessel belongs to a company chartered or in- 
corporated by Act of Parliament, it may be requisite to 

(f) The Madonna D*Idra, 1 Dods. 40; Hook v. Morton, 1 Ld. Raym, 
S&S; 24 V. c. 10, 8. 10 ; and Abbott on Shipping, ISth ed. (1892), 810. 

(g) The Jack Park, 4 C. Rob. 311 ; Davis v. Rotoh, Manden's Rep. 20 ; 
Ragg V. King, 2 Stra. 858 ; Baley v. Grant, 1 Salk. 33. 

{h) M. S. Act, 8. 189 ; The Admiralty Court Act, 1861, b. 10, poit; The 
Seamen's Act, 1873, s. 66. 

(i) The Volant, 1 W. Rob. 387. 

U) The Hope, 3 C. Rob. 215 ; T^ Meg MerilieB, 3 Hagg. 346 ; The Rapid, 
S Hagg. 419 ; M, S. Act, 8. 458. 

(k) The cargo ex Sarped&ti 3 P. D. 28 ; the cargo ex SchiUer, 2 P. D. 145. 

\l) Pritchard 3rd ed., p. 1489, n. 102. 

(m) The Bueken, 4 C. Rob. 73. 

{mm) The Enchantren, 1 Hagg. Ad. 395. 

(») The Hope, 1 W. Rob. li.4 ; Humphrey v. EdwardB, 45 L. J. Ch. 112. 

(a) The Orient, L. R. 3 P. G. 696 ; The Zephyr, U L. T. N. S. 351 ; and 

The DicUUor, post 
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give notice before instituting an jwtion against the vessel, Rniess-a. 
as in such Acts there is sometimes a provision to that 
effect (p). 

3. Actions for condemnation of any ship, boat, tl^J'St^ 
cargo, proceeds, slaves, or effects, or for recovery ^''°'^'** 
of any pecuniary forfeiture or penalty, shall be 
instituted in the name of the Crown. 

4. All actions shall be entitled in the court, ^Smi^»^.*^ 
and shall be numbered in the order iu which they 

are instituted, and the number given to any action 
shall be the distinguishing number of the action, 
and shall be written or printed on all documents in 
the action as part of the title thereof. Forms of 
the title of the court and of the title of an action 
will be found in the appendix hereto, Nos. 1, 2, 3 
and 4. 

Lis alibi pendens. — Where it was shown in an action 
in personam for damage against owners, that an action in 
rem was pending in a Vice- Admiralty Court abroad, the 
court stayed proceedings until after the hearing of the 
cause abroad (q). 

As to circumstances which determine when sftit may be 
instituted in any District Registry — See The Admircdty 
Act, 1891, s. 13, ante. 

Writ of Summons. 

6. Every action shall be commenced by a writ dowedTwith"' 
of summons which, before being issued, shall be ^^^®™®"*' *''• 
indorsed with a statement of the nature of the 
claim, and of the relief or remedy required, and of 
the amount claimed, if any. Forms of writ of 
summons and of the indorsements thereon will be 

(p) The Lonnford, 14 P. D. 34. 

(q) The Peaha^our, 8 P. D. 32. See also The Chritttansborg, 10 
P. D. 141, C. A., in which MoHenry v. Lewis, 22 Oh. D. 897 is approved 
and applied. 
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Bnie B. found in the appendix hereto, Nos. 5, 6, 7, 9 and 
10. 

It is noted with regard to the corresponding rules 
governing the practice in England, that no forms of specially 
indorsed writs in Admiralty actions in rem, are given in the 
appendices (r). Such is also the case as to the present 
rules, except in certain actions such as possession, an amount 
made up of the amount of the plaintiffs claim and an addi- 
tional sum to cover costs is usually indorsed on the writ {a). 

In an action in rem, if the statement on the writ differs 
from that in the affidavit to obtain the arrest of the ship, 
the court will allow the writ to be amended on application, 
and the plaintiffs will have to pay the costs of the applica- 
tion (t). If the amount claimed on the writ proves during 
the subsequent proceedings to be too small, the court will 
enlarge the amount on the application of the plaintiffs, who 
will have to pay the costs of such application, but it is 
doubtful if the bail will also be increased (tt). The amount 
indorsed on the writ should be such as may reasonably be 
expected to cover the amount of the claim and the costs 
of the action (v). But if the costs are not covered by the 
amount indorsed on the writ, the court will order execu- 
tion, or a writ of arrest against property to issue to satisfy 
the balance if good reason can be shown for this course (w). 

A writ in personam for service within the jurisdiction 
is invalidated by the omission of the address of the defend- 
ant. Where therefore such a writ was addressed to a 
foreign corporation without giving its address, it was held 
that having regard to Ord. II. r. 3 (Eng.), the omission was 
material, and that the writ w£is invalid, and must be set 
aside (x), 

(r) Wms & B. 2nd ed., 239». 
(tf) Ibid. 285. 

(0 The Princess Boyaly L. R. 3 Ad. 27 ; 39 L. J. Ad. 29. 
(«) The Johannes, L. R. 3 Ad. 127 ; 39 L. J. Ad. 4L 
(r) The Earl Grey, 1 Spk. 180. 

\w) The TemisemUa, 2 Spk« 206 ; The Freedom, 25 L. T. N. S. 392 ; 
L. R. 3 Ad. 495. 

(x) The W. A. SkoUen, 18 P. D. 8. 
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6. In an action for seaman's or master's wages, R^<* •■^- 
or for master's wages and disbursements, or for indorsement 

^ maj inolude 

necessaries, or for bottomry, or in any mortgage ^*^^^5r* 
action, or in any action in which the plaintiff **^*°* 
desires an account, the indorsement on the writ of 
summons may include a claim to have an account 
taken. 

7. The writ of summons shall be indorsed ^ith AaarMafor^ 
the name and address of the plaintiff, and with an *'*^°"«^- 
address to be called an address for service, not 

more than three miles from the registry, at which 

it shall be sufficient to leave all documents required 

to be served upon him. 

The writ should set out the names of the plaintiffs, or 
if they are co-partners the name of their firm, or if they 
are the owners of a ship or other property, and are pro- 
ceeding as such owners, it is sufficient so to describe 
them. (Wms. & B. Ad. Prac. 2nd ed., 238.) 

8. The writ of summons shall be prepared andSS'^^®? 
indorsed by the plaintiff, and shall be issued under '^'^^ 
the seal of the court, and a copy of the writ and of 

all the indorsements thereon, signed by the plain- 
tiff, shall be left in the registry at the time of 
sealing the writ. 

9. The judge may allow the plaintiff to amend ^nj^J^«j<? 
the writ of summons and the indorsements thereon ^ndonemenu. 
in such manner and on such terms as to the judge 

shall seem fit. 

In an action in rem for salvage services rendered to a 
ship, her cargo, and freight, the plaintiff indorsed the writ 
with a claim for £5,000, and the owners of the ship, cargo 
and freight gave an undertaking through their solicitor 
to put in bail for that amount. The statement of claim 
delivered, concluded with a claim in the usual form for 
''such an amount of salvage as to the court may seem just." 
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At the hearing of the action the court made an award 
of £7,500. Thereupon the plaintiffii, before the decree was 
drawn up, moved for leave to amend the indorsement of 
the writ by altering the sum named therein to £8,500; 
and it was held that the court had power after judgment 
to give the required leave, and the court ordered the 
indorsement of the writ to be amended by altering the 
amount named thereon to £8,500, the plaintii& paying the 
costs of the motion (^). 

In an action in personam for damage by collision the 
name of the agent, instead of that of the owner of the 
cargo on board the plaintiffs vessel, was by a fcoTia fde 
mistake inserted in the writ as a co-plaintiff; and after 
decree the mistake, was ordered to be corrected (z), 

Sbkvice of WiaT of Summons. 

10. In an action in rem, the writ of summons 
shall be served — 

(a) upon ship, or upon cargo, freight, or other 
property, if the cargo or other property 
is on board a ship, by attaching the writ 
for a short time to the main-mast or the 
single mast, or to some other con- 
spicuous part of the ship, and by leaving 
a copy of the writ attached thereto ; 

(6) upon cargo, freight, or other property, if 
the cargo or other property is not on 
board a ship, by attaching the writ for a 
short time to such cargo or property, 
and by leaving a copy of the writ 
attached thereto ; 

(c) upon freight in the hands of any person, 
by showing the writ to him and by 
leaving with him a copy thereof ; 



(y) The Dictator, 1892, P. 64. 

(2) The Duke of Buedeugh, 1892, P. 201, 0. A. 
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{d) upon proceeds in court, by showing the_?^ 



11-1& 



writ to the registrar and by leaving upon prooeedB 
with him a copy thereof. 

Service of a writ of summons in rem, effected in the 
manner prescribed is equivalent to a notice to the owners 
of the subject-matter of the service and to all who may 
be interested in it (a). 

An amended writ must be served in the same way as if 
it had been an original writ (6). 

11. If access cannot be obtained to the property m ftcoeMoan- 
on which it is to be served, the writ may be served***"®^ 

by showing it to any person appearing to be in 
charge of such property, and by leaving with him a 
copy of the writ. 

12. In an action in personam^ the writ of sum- fSJS ta° 
mens shall be served by showing it to the defend- ''^*'''*^'*' 
ant, and by leaving with him a copy of the writ. 

13. A writ of simimons against a firm may be upon member 

^ or manager of 

served upon any member of the firm, or upon any**^- 
person appearing at the time of service to have the 
management of the business of the firm. 

14. A writ of summons against a corporation upon a oor- 

*^ '•^ poration or, 

may be served upon the mayor, or other head***- 
officer, or upon the town clerk, clerk, treasurer or upon mayor 
secretary of the corporation, and a writ of summons °'' 
against a public company may be served upon the 
secretary of the company, or may be left at the 
office of the company. 

15. A writ of summons against a corporation or m oth« 

mode, &c. 

or a public company may be served in any other 
mode provided by law for service of any other writ 
or legal process upon such corporation or company. 

(a) The Dowtkorp, 2 W. Rob. 80. 

(6) The Cauiopeia, 4, P. D. 188, C. A. 
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^^BiiMiMo. iQ^ jf ^Y^Q person to be served is under dis- 
u iNinoii to b« ability, or if for any cause personal service cannoti 
duaabiiity. or, or cauuot promptly, be effected, or if in any action, 

whether in rem or in personam^ there is any doubt 
or difficulty as to the person to be served, or as to 
the mode of service, the judge may order upon 
whom, or in what manner service is to be made, 
or may order notice to be given in lieu of service. 
Sildby *^ 17. The writ of summons, whether in rem or 
SS?t**witoi?* in personam J may be served by the plaintiff or his 
agent within twelve months from the date thereof, 
and shall, after service, be filed with an affidavit of 
such service. 

f^^t?*"" 18. The affidavit shall state the date and mode 

of service and shall be signed by the person who 
served the writ. A form of affidavit of service 
will be found in the appendix hereto. No. 11. 

S^ulJJ^SlSS. 19- No service of a writ or warrant shall be 
^°** required when the defendant by his solicitor under- 

takes in writing to accept service thereof and enter 
an appearance thereto, or to put in bail, or to pay 
money into court in lieu of bail ; and any solicitor 
not entering an appearance or putting in bail or 
paying money into court in lieu of bail in pursuance 
of his written undertaking so to do, shall be liable 
to attachment. 

Service Out of Jurisdiction. 

Beryiceoutof 20. Servicc out of thc jurisdiction of a writ of 
summons, or notice of a writ of summons, may be 
allowed by the judge whenever : — 

(a) Any relief is sought against any person 
domiciled or ordinarily resident within 
the territorial jurisdiction of the court ; 
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(6) The action is founded on any breach or ^^^^ 
alleged breach within the territorial 
jurisdiction of the court of any contract 
wherever made, which according to the 
terms thereof ought to be performed 
within such jurisdiction ; 

(c) Any injunction is sought as to anything to 

be done within the territorial jurisdic- 
tion of the court. 

(d) Any person out of the jurisdiction is a 

necessary or proper party to an action 
properly brought against some other 
person duly served within such terri- 
torial jurisdiction. 

21. Every application for leave to serve a writ ^p^ij|j*«2j 
of summons, or notice of a writ of summons, on a JJ JiSifction. 
defendant out of the jurisdiction shall be supported 
by affidavit, or other evidence, stating that in the 
belief of the deponent the plaintiff has a good 
cause of action, and showing in what place or 
coimtry such defendant is or probably may be 
found, and whether such defendant is a British 
subject or not, and the grounds upon which the 
application is made; and no such leave shall be 
granted unless it shall be made sufficiently to 
appear to the judge that the case is a proper one 
for service out of the jurisdiction. 

A writ of summons will not be allowed to be served out 
of the jurisdiction unless the cause of action has arisen 
within the territorial jurisdiction (c). 

It was held, under the English rule, as to service 
out of the jurisdiction in an action in personam 
for alleged salvage services rendered to ship, freight and 

(c) The CUy of Mecca, 46 L. J. Ad 92 ; 1 P. D. 300 ; The Vivar, 2 P. D. 
29; 36 L. T. N. 8. 782. 
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Baiitt-gg. cargo, the pIiiintiflEB, the owneiB, master and crew of the 
salving vessel having served the writ npon the owners of 
the salved ship, resident within the jurisdiction, leave 
might be obtained to serve the cargo owners, out of the 
jurisdiction with notice of the writ {d). 

gpto to limit 22. Any order giving leave to effect such ser- 
appeannee. ^qq^ qj gjy^ such Dotice, shall limit E time after 
such service or notice within which such defendant 
is to enter an appearance, such time to depend on 
the place or country, where or within which, the 
writ is to be served or the notice given. 

DefeodAot 23. Whcu the defendant is neither a British 

neither a Brife- 

Lot**^?**^^ subject nor in British dominions, notice of the 
writ, and not the writ itself, is to be served upon 
him. A form of notice will be found in the appen- 
dix hereto, No. 8. 

Notice in lien 24. Notico in licu of scrvicc shall be given in 
the manner in which writs of summons are served. 

Appearance. 

Apjjjjanceto 25. A party appearing to a writ of summons 
shall file an appearance at the place directed in 
the writ. 

Appearance If the defendant considers that the court has no 

under protest. 

jurisdiction over the subject-matter of the action, the 
English practice is that he may appear under protest, accord- 
ing to A. C. R., 1859, r. 3 : " If the solicitor intends to 
object to the jurisdiction of the court the appearance may 
be entered under protest." The memorandum of appear- 
ance should in that case bear the words "under protest " on 
it (6). 

As a general rule not merely the legal owner, but any 
person having any title to the property proceeded against, 
might appear and defend pro interesse suo. But if several 

[d) The SUon, 1891, P. 265. 

(e) Wms. & K 2nd ed. 266-7 ; see The Seavxtrd, 3 E. C. Bep. Can. 264. 
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defendants having the same interest in the property entered BoIm as, ar. 
separate appearances, the court would endeavour to protect 
the plaintiffs against unnecessary costs (/). 

A mortgagee may appear (g), and the trustee of a b ank- 
rupt {h)y and underwriters (i). The master of the ship 
might always appear in the capacity of agent for the 
owner (j). And it would seem the agent of the owner on 
his own behalf ; and the agent of absent owners either in 
his own name as agent, or in the name of his principals (k). 
The owners of a ship which has been found to blame 
in a collision suit may appear in an action of salvage 
against the injured and salved ship, and if they 
put in bail in lieu of the latter, may conduct the defence, 
whilst the bail of the salved ship will be discharged (I). 
So also may the owners of cargo in a wages suit against 
ship and freight, where the claimants desire to be preferred 
to bottomry bondholders, since the result may cause the 
latter to have a claim against the cargo (m). 

26. A party not appearing within the time ^P^f^^e^" 
limited by the writ *may, by consent of the other ^^"^ "*' *'™^ 
parties or by permission of the judge, appear at 

any time on such terms as the judge shall order. 

27. If the party appearing has a set-off or indorsement 
counter-claim against the plaintiff, he may indorse JS'J,^^^**^^, 
on his appearance a statement of Jthe nature there- 
of, and of the relief or remedy required, and of the 
amount, if any, of the set-off or counter-claim. 

But if in the opinion of the judge such set-off or 
counter-claim cannot be conveniently disposed of 
in the action, the judge may order it to be struck 
out. 

(/) The Nicolina, 2 W. Rob. 176. 

{g) The Julinder, Spk. 76. 

{h) The Dowthorpe, tupra. 

(0 The Regitta del Mare, Br. k Lush. 315 ; and Rule 31 infra, 

U) Wma. & B. 259n. 

(*) Ibid, 

{I) The Diana, 31 L. T. N. S. 203. 

(m) The Union, Lush. 128 ; 30 L. J. Ad. 19. 
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28. The appearance shall be signed by the 
AddreMfor paity appealing, and shall state his name and 
JjJ^SSSiSi address, and an address, to be called an address 
for service, not more than three miles from the 
registry, at which it shall be sufficient to leave all 
documents required to be served upon him. Forms 
of appearance and of indorsement of set-off or 
counter-claim will be found in the appendix hereto, 
Nos. 12 and 13. 

Parties. 



SwSS?mly 29. Any number of persons having interests of 
Joined. ^^^ same nature arising out of the same matter 
may be joined in the same action whether as plain- 
tiffs or as defendants. 

AddinjjjpBT^ 30. The judge may order any person who is 
interested in the action, though not named in the 
writ of summons, to come in either as plaintiff or 
as defendant. 

The English Rule as to intervening, is not reproduced 
here, but by this rule the same end will be attained. The 
English rule, and pi*actice, is that : " In an Admiralty 
action, in rem, any person not named in the writ may 
intervene and appear as heretofore, on filing an affidavit 
showing that he is interested in the res under arrest or in 
the fund in the registry " (n). Thus, it is held that the 
following might come in : — a mortgagee (o), a trustee of a 
bankrupt (p), and the owners of cargo (q). 

A charterer being generally, jrro hac vice, owner of the 
vessel, is properly a party to an action for salvage (r), and 
the representative of a foreigner lost at sea in an action of 
damage (a). 

(n) Wms. & B. 259. 

(o) The Julinder, Spk. 75. 

(p) The Dowlhorpe, 2 W. Rob. 78, 77. 

{q) Wms. k B. 259. 

(r) The Bowesfield, 51 L. T. 128 ; see also notes to Rule 25, ante. 

(<) The Scout, L. R. 3 Ad. 512; 41 L. J. Ad. 42. 
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The court will not add parties so as to turn an action Bmi »■•>■ 
in rem into an action in personam (t). 

As to practice where infants and others under disabili- 
ties are interested, vide ante, 

31. For the purposes of the last preceding rule y^derwritoi^ 
an underwriter or insurer shall be deemed to be a '**'' *'"'*'**'**■ 
person interested in the action. 

It has been held that underwriters might intervene 
under the English rule cited in preceding note (u). 

32. The judge may order upon what terms any Jh^^^^Sn 
person shall come in, and what notices and doou-^^tj."**^ 
ments, if any, shall be given to and served upon 

him, and may give such further directions in the 
matter as to him shall seem fit. 

In an action for damage by collision brought by a 
vessel at anchor against a vessel in tow of a tug, the own- 
ers of the tug were made third parties, as the defendants 
claimed to be indemnified by them against the plaintiff's 
claim, on the ground that the improper navigation, if any, 
was that of the tug. An application for direction was 
subsequently made, and it was held that the third parties 
must be dismissed, as questions would probably arise 
between them and the defendants by which the plaintiffs 
might be embarrassed, different from those upon which the 
action between the plaintiffs and defendants would turn (v). 

In The Annandale (w) and in The Native Pearl (x) the 
owner was served with notice of the pix)ceedings. 

Consolidation of Actions. 

33. Two or more actions in which the questions ^^^^^Smil^ 
at issue are substantially the same, or for matters 

which might properly be combined in one action^ 

it) The Explorer, L. R. S Ad. 289 ; 40 L. J. Ad. 41. 
(tt) The Beffina del Mare, Br. k Lush. 315. 
(v) The Bianco, 8 P. D. 90. 
{«) 37 L. T. N. S. 3W. 
(x) 37 L. T. N. S. 642. 
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BqieiM,85. j^Q^y be consolidated by order of the judge upon 
such terms as to him shall seem fit. 

To afford ground for consolidation, the actions must 
depend on the same facts, though, as regards salvage 
actions, the court has a somewhat wider power (y). The 
court after having consolidated, can sever the actions if 
necessary (z), and such consolidation may take place either 
on the application of the plaintiffs or defendants (a). Upon 
consolidation it is usual to give the conduct to the plaintiff 
in the first action with leave to the other plaintiffs to deliver 
separate statements of claim (6). 

The court will refuse to consolidate cross actions of 
damage in persoiiani where there has been no service of 
the writ in the principal action (c). 

In a case where two actions were instituted on behalf 
of plaintiffs, having adverse interests against the same 
vessel, to recover salvage reward in respect of services ren- 
dered on the same occasion, the, court, on the plaintifis 
refusing to consent to a consolidation order, allowed the 
defendants to make a single tender in respect of the claims 
in both actions (d). 

mlT^^^"" 34- The judge, if he thinks fit, may order 
at same time, g^ygj-j^^j actious to bc trfod at thc samo time, and 

on the same evidence, or the evidence in one 

action to be used as evidence in another, or may 

- Test acuon. Order ouc of several actions to be tried as a test 

action, and the other actions to be stayed to abide 
the result. 

Warrants. 

Warrant in an 35. lu au actiou 171 rem, a warrant for the arrest 

action in rem. 

of property may be issued by the registrar at the 

( r/) The Wdliam ffuU, Lush. 25. 

(z) The Waiinm HivU, ante : and Wms. & B. 389. 

(rt) The Melpomemey L. R. 4 Ad. 129 ; 29 L. T. N. S. 405. 

(6) The 0)smupolUan, 9 P. D. 33» ; The BJorn, ib. 36». 

(c) The HeUmleai—The Catalonia, 7 P. D. 57. 

(d) The Jacftb Landstrom, 4 P. D. 191 (one set of costs) ; The Patithea, 
6 P. D. 5 ; The Longford, 6 P. D. 60. 
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time of, or at any time after, the issue of the writ of ^^^ ^ ^^v 
summons, on an affidavit being filed, as prescribed 
by the following rules. A form of affidavit to lead 
warrant will be found in the appendix hereto, No. 

The English Admiralty Court Rules, 1859, r. 8, required 
the filing of a praecipe as well as an affidavit ; and such is 
now the practice in the High Court in Admiralty (e). 

If an arrest is made in bad faith, or with gross negli- 
gence, or if it be continued longer than is necessary, the 
owner of the vessel is entitled to ask the court for damages 
in respect of such arrest (/). 

Queen's ships are not liable to arrest. When such a 
vessel is to be proceeded against the practice in England is 
for the registrar or the plaintiffs solicitor to inform the 
Lords of the Admiralty of the fact, and the Admiralty 
Proctor there enters an appearance (g). 

36. The affidavit shall state the nature of the ^ffl^ft^t *o , 

state nature of 

claim, and that the aid of the court is required. claim. &o. 

37. The affidavit shall also statq: — aiso:- 

(a) In an action for wages, or possession, the i^aS^" ot'ac. 
national character of the ship, and if 
the ship is foreign, that notice of the 
action has been served upon a consular 
officer of the State to which the ship 
belongs, if there is one resident in the 
district within which the ship is at the 
time of the institution of the suit ; and 
a copy of the notice shall be annexed 
to the affidavit ; 

This provision corresponds with the English Admiralty 
Rule.— Ord. V. r. 16 (h). 

{e) WmB. & B. 2nd ed. 244. 

(/) The Volanty Br. & L. 321 ; Tk^ Ckeahire Witch, lb. 362 ; The Evan- 
gelismos, Sw. 378 ; The Margaret Jane, L. R. 2 Ad. 345. 
iff) The Comus, 2 Dods. 464 ; The Atfwl, 1 W. Rob. 374. 
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or building. 
Ac.;— 



in action 
between co- 
ofrnen. 



^^Bi)mUr¥i. ^5) Ij2 an action for necessaries, the national 
in action for chaxacter of the ship, and that, to the 

neoetsaries, 

best of the deponent's belief, no owner 
or part owner of the ship was domiciled 
within Canada at the time when the 
necessaries were supplied ; 

(c) In an action for building, equipping, or 
repairing any ship, the national char- 
acter of the ship and that at the time 
of the institution of the action, the 
ship, or the proceeds thereof, are under 
the arrest of the court ; 

{d) In an action between co-owners relating to 
' the ownership, possession, employment, 
or earnings of any ship registered in 
such district, the port at which the 
ship is registered and the number of 
shares in the ship owned by the party 
proceeding. 

38. In an action for bottomry, the bottomry 
bond in original, and, if it is in a foreign language, 
a translation thereof, shall be produced for the 
inspection and perusal of the registrar, and a copy 
of the bond, or of the translation thereof, certified 
to be correct, shall be annexed to the afl&davit. 

Jln"\hou?h" 39- The registrar, if he thinks fit, may issue a 
^t'^^o^toin'^lii warrant, although the afiidavit does not contain all 

the prescribed , ^^ •% j»i t» j»^ 

particuiara. the prescribed particulars, and, in an action for 
bottomry, although the bond has not been pro- 
duced; or he may refuse to issue a warrant without 
the order of the judge. 

wh™pro- 40. The warrant shall be prepared in the regis- 

l^X^l try, and shall be signed by the registrar, and issued 



In an action 
for bottomry. 
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under the seal of the court. A form of warrant '"'^ ^ 
will be found in the appendix hereto, No. 15. 



41, The warrant shall be served by the marshal, Jt S1mi»i « 
or hi, officer, in the manner prescribed by these''-- 
rules for the service of a writ of summons in an 
action in rem^ and thereupon the property shall 
be deemed to be arrested. 

For manner of service of writ see Rule 10. 

After the arrest the marshal is liable for the safe 
custody of the matter arrested {i)\ and any person who 
interferes with, or carries away the property, is liable to 
an attachment for contempt ( j). 

A warrant against a ship extends to her sails and 
rigging ashore or detached (A;), and to other things of a 
like kind appurtenant to the ship (I), but not to passengers' 
wearing apparel and personal luggage (m). 

The freight itself ccuinot be arrested, but when it 
remains unpaid the cargo can be arrested as representing 
it (ti). Nor can the cargo be arrested in a damage suit, 
except as representing freight (o). But the usual way of 
proceeding against the freight is to move the judge to issue 
an order commanding those from whom the freight is due 
to pay the money into court The freight due on the 
whole of the cargo on board at the time a lien attaches is 
payable as well as on that part which is on board at the 
time of the arrest {p). 

When the marshal sends by telegram to his substitute JSS^'^tei^" 
at an out port notice of the issue of a warrant, and such f^™* 
substitute communicates it to the master of the ship against 

(») The Hoop, 4 C. Bob. 14S. 
U) The Petrel, 8 Hi«g. 229. 
{k) The Alexander, 1 Dods. 282. 
({) Wms. & B. 2nd ed., 260. 

(m) The WiUem III., 8 L. B. Ad. 487 ; 25 L. T. N. S. 386. 
(n) The Leo, 31 L. J. Ad. 78 ; 6 L. T. N. S. 68 ; The Roediff, L. R. 2 A. 
& £. 363. 

(o) TheFliyra, L. B. 1 Ad. 46. 

(p) The Boeeliff, L. B. 2 Ad. 368 ; 38 L. J. Ad. 66. 
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Bidw tt^. which it is issued, it is a contempt of court to move the 
ship from the place where it is lying: (?)• 

ISd2J,1?r. Ac. '^2. The warrant may be served on Sunday, 
Good Friday or Christmas Day, or any public hoU- 
day, as well as on any other day. 

SJdbfiiSr.'^ 43. The warrant shall be filed by the marshal 
*^ * ' within one week after service thereof has been 
completed, with a certificate of service indorsed 
thereon. 

c^iflcateot 44^ The certificate shall state by whom the 
warrant has been served, and the date and mode 
of service, and shall be signed by the marshal. A 
form of certificate of service will be found in the 
appendix hereto, No. 16. 

The lien of the plaintiff in an action in rem takes effect 
from the moment of arrest of the ship (r). 

BaDj. 

^^howtobe 45^ Whenever bail is required by these rules, 
it shall be given by filing one or more bailbonds, 
each of which shall be signed by two sureties, 
unless the judge shall, on special cause shown, 
order that one surety shall sufiice. 

As a general rule bail is required to the amount of the 
claim (a), and a sum to cover costs (t). If the amount of 
the costs, with or without damages, exceeds the sum for 
which bail has been given, the court will order the re- 
arrest of the ship for the satisfaction of such costs (u). In 
actions of restraint the bond is for the safe return of the 
ship (v). 

' [q) The Seralglio, L. R. 10 P. D. 120. 
(r) The Cella, 13 P. D. 82. 

(•) The St, Olaf, L. R. 2 Ad. 860 ; 38 L. J. Ad. 41. 
(0 Wms. & B. 2nd ed., 285. 

(u) The Freedom, L. R. 3 Ad. 495 ; 41 L. J. Ad. 1. 
(v) Rosooe Ad. Pr. 60 ; See note to rule 52, infra. 
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Vessels may be released in actions of damage, when bpIw 46-gi: 
bail is given to the amount of the statutory liability upon 
an affidavit as to tonnage and non-privity of owners {w). 

46. Every l?ailbond shall be signed before the^J^^^j^^ 
registrar, or by his direction before a clerk in the 5^***"'' °'' 
^^stry.'or before a commissioner having authority*^ 

to take acknowledgments or recognizances of bail 
in the court, or before a commissioner appointed 
by the court, to take bail. Forms of bailbond and 
commission to take bail will be found in the appen- 
dix hereto, Nos. 17 and 18. 

47. The sureties shall justify by affidavit andf^^f ^^^ 
may attend to sign a bond either separately or 
together. A form of aflBdavit of justification will 

be found in the appendix hereto, No. 19. 

48. The commission to take bail and the afii-SS^^''*^ 
davits of justification shall, with the bailbond, 

when executed, be returned to the registry by the 
commissioner. 

49. No commissioner shall be entitled to takeNottobetakeu 
bail m any action m which he, or any person ino''*^. 
partnership with him, is acting as solicitor or 

agent. 

60. Before fihng a bailbond, notice of bail shall on*idv^*^ 
be served upon the adverse party, and a certificate ^^^ 
of such service shall be indorsed on the bond by 
the party filing it. A form of notice of bail will 
be found in the appendix hereto, No. 20. 

51. If the adverse party is not satisfied with the J{}'^**°'* *® 
sufficiency of any surety, he may file a notice of 
objection to such surety. A form of notice of 
objection to bail,' will be found in the appendix 
hereto No. 21. 

(it) {See Statute in Appendix as to limitation of liability.) 
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BntotM,ga Qroundless objectioiis to bail expose the party taking 
them to damages and costs (x), 

tolSSidSJ"' 62. Upon such objection being filed with the 
objection. registrar an appointment may be obtained for its 
consideration before him. Twenty-four hours' 
notice of such appointment shall be given to the 
plaintiff unless the judge for special reasons allows 
a shorter notice to be given ; and, on the return of 
the appointment, the registrar may hear the parties 
and any evidence they may adduce regarding the 
sufiiciency of the sureties ; and he may direct such 
sureties to submit themselves to cross-examination 
Registrar may on their affidavits of justification: and he may 

allow or dis- • *' 

allow bond, allow or disallow the bond. He may adjourn the 
appointment from time to time if he thinks neces- 
sary, and shall himself make such inquiries respect- 
ing the sureties as he thinks fit. 

Exorbitant »ium. — A ship was arrested, and bail re- 
quired for an exorbitant sum : it was held that the plain- 
tifFs must pay the costs and expenses incurred by the 
defendants in giving this bail (y). 

Restraint — In an action of restraint the bail bond 
should not be to pay what may be adjudged against the 
defendant in an action, but simply for the appraised or 
agreed value of the plaintiffs shares, in case the ship does 
not return to the particular port named in the bond {z\ 

When an action is settled by agreement, or where a 
tender has been accepted, application may be made in 
chambers to -dismiss the bail (a). 

Beleases. 

?ro^rt'^' 53. A release for property arrested by warrant 

arrested. j^^^y j^^ igsuod by Order of the judge. 

{%) Wms. & B. 2nd ed., 291. 

{y) The George Gordon, 9, P. D. 46. 

{z) The Robert Diekinton, 10 P. D. 15 ; and see 7%« FmentM, 12 P. D. 186i. 

(a) WmB. & B. 287. 
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54. A release may also be issued by the regis- '^^*^"»^- 
trar, unless there is a caveat outstanding ^g^i^st whwi^itmay^ 
the release of the property, — wgiatry:- 

(a) On payment into court of the amount Sirc^rt!* 
claimed, or of the appraised value of 
the property arrested, or, where cargo is 
arrested for freight only, of the amount 
of the freight verified by affidavit ; 

(6) On one or more bailbonds being filed f or g2>*}JSp.* 
the amount claimed, or for the appraised 
value of the property arrested, and on 
the allowance of the same if objected to; 
or if not objected to on proof that twenty- 
four hours' notice of the names and 
addresses of the sureties has been pre- 
viously served on the party at whose 
instance the property has been arrested; 

(c) On the application of the party at whose o° ^H«jtion 

instance the property has been arrested; 

(d) On a consent in writing being filed signed 5^tto^"* *° 

by the party at whose instance the prop- 
erty has been arrested ; 

(e) On discontinuance or dismissal of the action 2So2!^ Ai?'*' 

in which the property has been arrested. 

55. Where property has been arrested for salv- SSSd'for 
age, the release shall not be issued under the fore- '^''^^ 
going rule, except on discontinuance or dismissal 

of the action, until the value of the property 
arrested has been agreed upon between the parties 
or determined by the judge. 

By the practice in Admiralty in England, in a cause of 
salvage the valne of the property under arrest is agreed upon 
or an afSdavit of value filed before the property is released. 
A C. R 50 (1859) and Ord. XXIX. r. 6. Generally the 

HJL.A. — 3 
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value shown by affidavit is conclusive. But if the 
salvors are not satisfied they may have an official appraise- 
ment (6). 

56. The registrar may refuse to issue a release 
without the order of the judge. 

67. The release shall be prepared in the regis- 
try, and shall be signed by the registrar, and issued 
under the seal of the court. A form of release will 
be found in the appendix hereto, No. 22. 

68. The release shall be served on the marshal, 
either personally, or by leaving it at his office, by 
the party by whom it is taken out. 

69. On service of the release and on payment 
to the marshal of all fees due to, and charges 
incurred by, him in respect of the arrest and cus- 
tody of the property, the property shall be at once 
released from arrest (c). 

Preliminary Acts. 

60. In an action for damage by collision, each 
party shall, within one week from an appearance 
being entered, file a Preliminary Act, sealed up, 
signed by the party, and containing a statement of 
the following particulars : — 

In the requirement of a Preliminary Act the English 
practice is here followed (d). But there is one more par- 
ticular here, viz., (14), than in the English formula (e), 

(1) The names of the ships which came into 
collision, and the names of their 
masters ; 

(&) See The James Armttrong, L. R. 4 Ad. 380 ; 7%e BeUy, 5 C. Rob. 
296 ; The Banna, S7 L. T. N. & 364. 

(e) As to liftbility for delaying release see The Comer, Br. & L. 161 ; 12 
L. T. N. S. 62 ; and Rule 185, infra. 

(d) Wms. & B. 2nd ed., S66. 

[e) Smith's Ad. Ptao., 4th ed. (1892), 146. 
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Bute 60. 



(2) The time of the collision ; 

(3) The place of the collision ; '^^• 

^ ^ ^ , Place. 

(4) The direction and force of the wind ; ^^^^ 

(5) The state of the weather ; weather. 

(6) The state and force of the tide, or, if the ™e 

collision occured in non-tidal waters, of 
the current ; 

(7) The course and speed of the ship whenc^^*^* 

the other was first seen ; 

(8) The lights, if any, carried by her ; ^^^• 

(9) The distance and bearing of the other ship gj^oe and 

when first seen ; 

(10) The lights, if any, of the other ship which J^.*"^^ 

were first seen ; 

(11) The lights, if any, of the other ship, other other ughta. 

than those first seen, which came into 
view before the collision ; 

(12) The measures which were taken, and when, JJJJJ*'" 

to avoid the collision ; 

(13) The parts of each ship which first c^^^SJJJ^*®^' 

into collision ; 

(14) What fault or default, if any, is attributed J^^^^^f 

to the other ship. 

The object of the Preliminary Act is to have the lead- 
ing circumstances of the collision placed in a formal 
documentary shape whilst fresh in the recollection of the 
parties ; any application, therefore, to abiend the Act must 
be made at once, and no amendment will be allowed at the 
hearing (/). 

Article 5. — To this article the statement on behalf of 
the defendants was: — " The Lobelia when first seen was 
at anchor." Upon application of plaintiffs it was ordered 

(/) The Vartigem, Swa. 518 ; The Frankland, L. R. 8 Ad. 511 ; 41 L. J. 
Ad. 3. 
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B»i« «l-t». to be amended, which was done by the addition of the 
words : " distant about two miles nearly ahead, but on the 
port bow withal " (gr). 

Preliminary Acts are only required in actions of 
damage caused by collision between ships ; and not where 
an action is brought by some one other than the owner of 
the injured vessel, as by the owner of cargo laden on board 
a ship, against that ship for damage caused by collision 
with another vessel (Ji). But they were held to be neces- 
sary in an action under Lord Campbells Act for the death 
of a seaman on bo6urd caused by a collision (z). 

The court will not allow a party to contradict his pre- 
liminary Act at the hearing ( j). 

Pleadings. 

Ko pieadingB. 61. Evcrv action shall be heard without plead- 
when. -^ ^ 

ings, unless the judge shall otherwise order. 

?hSm™d°toce ^^" -^^ ^^ order is made for pleadings, the 
bSflfel'within plaintiff shall, within one week horn the date of the 
eachcMe.*^ Order, file his statement of claim, and, within one 
week from the filing of the statement of claim, the 
defendant shall file his statement of defence, and 
within one week from the filing of the statement of 
defence the plaintiff shall file his reply, if any ; 
and there shall be no pleading beyond the reply, 
except by permission of the judge. 

Defendant • 63. The defendant may, in his statement of 

may plead Bet- _ , , , m j i • -r-k . 

og^coo»*«- defence, plead any set-oii or counter claim. But 
if, in the opinion of the judge, such set-off or 
counter-claim cannot be conveniently disposed of 
in the action, the judge may order it to be struck 
out. 

ig) The Godiva, 11 P. D. 20. 

{h) The John Boyne, 36 L. T. N. S. 29 ; 25 W. R. 766. 

(»') Wms. & B. 2nd ed., S67. 

U) The VoHigem, Swab. 518. 
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The limitation of Uability under M. S. Act, 1862, s. 54, »«to**- 
be claimed by counter-claim (k). Though it has been 

held that it may be properly pleaded as a partial ground of 

defence (Q 

The set-off claimed must be connected with the original 
eaOBe of action {m). 

The court has lurisdiction by 24 V. c. 10, s. 34, to order Oounter-oiainu 

, , , , SBOurity. 

a plaintiff in an action for damage by collision to give 
Beeurity for damages to a defendant who brings a counter- 
d&im. It may exercise this power when such plaintiff is 
a fotreign sovereign whose ship cannot be arrested (ii). 

64. Every pleading shall be divided into short Para«raphg to 
paragraphs, numbered consecutively, v^hich shall *^ 
state concisely the facts on which the party reUes ; 
and shall be signed by the party filing it. Forms 
of pleadings will be found in the appendix hereto, 
No. 23. 

A fact is not to be implied from a general allegation, 
but to be distinctly stated (o). 

A statement of claim in a salvage action omitted to 
allege that there was any risk to life, or what plaintiffs 
would say as to the state of the sea or weather, or whether 
there was any, and what degree of danger. On motion by 
defendants for a further and better statement of claim or 
particulars, it was held that the plaintiff must deliver a 
fuller statement of claim (p). 

It has been held in the High Court, England, thatparticaian 
the rule as to giving the opposite party particulars 
of any general allegation in pleadings ought to be the 
flame in Admiralty as in the Q. B. Division. Where, 
ih«:^fore, in an action in the Admiralty Division by cargo 
owners against ship ownera for delivery of cargo in a 

(*) The atUha, 45 L. J. Ad. 108 ; 35 L. T. N. S. 36. 

[1) Wahlberg v. Young, 46 L. J. C. P. D. 783. 

(in) Padwick v. Soott, L. R. 2 Gh. D. 736. 

(n) The NewbaUU, 10 P. D. 33 0. A. 

(o) The Marpesia, L. R. 4 P. C. 212 ; 26 L. T. N. S. 333. 

{p) The Iti$, 8 P. D. 227. 
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Am to settinff 
oot words of 
doctunent. 



BuiMas-^T. damaged conditicm, the statement of claim alleged that the 
damage was not occasioned by any of the excepted perik 
mentioned in the bill of lading under which the cargo had 
been shipped, but was occasioned by the defective couditioa 
of the vessel or by the negligence or breach of duty of the 
defendants or their servants, it was held that the defend* 
ants were entitled to particulars of the defects rendering 
the vessel not fit to carry the cargo (q), 

A demand for particulars may be allowed where par* 
^ ticulars are sought of damage to cargo for the purpose of 
admitting some liability, and of damage to a ship which 
has been totally lost at sea (r). 

Where a suit is brought for master's wages and dis* 
bursements the plaintiff is bound to furnish accounts before 
bringing such an action (s). 

65. It shall not be necessary to set out in any 
pleading the words of any document referred to 
therein, except so far as the precise words of the 
document are material. 

QiieBtionsof 66. Either party may apply to the judge to 

raiB^'m^bo decido forthwith any question of fact or of law 

decided forth- *^ ^ 

^^ raised by any pleading, and the judge shall there- 

upon make such order as to him shall seem fit. 

67. Any pleading may at any time be amended, 

either by consent of the parties, or by order of the 

judge. 

A further and better statement of the nature of the 
claim or defence, or further and better particulars of any 
matters stated in any pleading, may in all cases be ordered 
by the court or judge upon such terms as to costs as may 
be just (t). 

iq) The Bory, 7 P. D. 17, C. A. 

(r) Tfc« Wc«erAom, 84 L. T. N. S. 587 ; 24W.R.324; The N. P, NeOmm^ 
34 L. T. N. S. 588 ; 24 W. R. 324. But see The Freedom, L. R. 2 Ad. Wfi. 
($) The Fleur de Lis, L. R. 1 Ad. 3U. 
(t) Wms. & B. 2nd ed., 350. 



Amendment of 
pleading. 
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The coui-t may order a pleading to be partially ^^^ ^ 
amended or to be wholly struck out according as it 
thinks just (u). 

Intebbooatobies . 

68. At any time before the action is set down^j]j^^j^ 
for hearing any party, desirous of obtaining the IJ^^Jd how 
answers of the adverse party on any matters 
material to the issue, may apply to the' judge for 
leave to administer interrogatories to the adverse 
party to be answered on oath, and the judge may 
direct within what time and in what way they 
shall be answered, whether by affidavit or by oral 
examination. 

If strong reasons are given, interrogatories may be intenrogatories 
allowed before the delivery by the defendant of his state- 
ment of defence; e. gr,, where defendant appeared and 
stated that he was improperly sued as one of the owners 
of the ship (v). In collision auctions, interrogatories ought 
not to seek information which should be disclosed by the 
Preliminary Act. (w). 

Interrogatories ought to be such as tend bona fide to 
support the case of the interrogator and to favour a com- 
plete inquiry into the truth of the issue which is before 
the court (x). 

In an action of damage arising out of a collision 
in which the plaintifTs vessel was lost, with all of the 
crew who could give evidence as to the collision, the 
plaintiffs were allpwed to administer interrogatories to the 
owners of defendant's vessel as to the circumstances of the 
collision (y). 

See notes to Rule 88, infra, 

(ti) The ArUdope, 4 L. R. Ad. 33 ; Tkc CybeU, 37 L. T. N. S. 165. 
{V) The MurrOo, 28 L. T. N. S. 374. 

(w) The Biola, 34 L. T. N. S. 186 ; 24 W. R. 624 ; aed vide. The Radnor- 
•hire, 6. P. D. 172. 

{x) The Mary Alexandria, L. R. 2 Ad. 312 ; 18 L. T. N. S. 891. 
(jf) The lUe of Cyprus, 16 P. D. 134. 
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Bull w-Ta. 69^ The judge may order any interrogatory that 
Objectionable he conslders objectionable to be amended or struck 

^en^ed or ^^^ ' ^^^ ^^ ^^^ P^rty interrogated omits to answer 
struck out. Qj, answers insufficiently, the judge may order him 
to answer, or to answer further, and either by 
affidavit or by oral examination. Forms of inter- 
rogatories and of answers w^ill be found in the 
appendix hereto, Nos. 24 and 25. 

Disco VEBT and Inspection. 



DlMOTery on 
oath, how 
obtained. 



Affidavit of 
discovery. 



Notice to pro- 
duce for in- 
spection or 
transcription. 



Order to pro- 
duce, bow 
obtained. 



70. The judge may order any party to an action 
to make discovery, on oath, of all documents which 
are in his possession or power relating to any 
matter in question therein. 

71. The affidavit of discovery shall specify 
which, if any, of the documents therein mentioned 
the party objects to produce. A form of affidavit 
of discovery will be found in the appendix hereto, 
No. 26. 

72. Any party to an action may file a notice to 
any other party to produce, for inspection or tran- 
scription, any document in his possession or power 
relating to any matter in question in the action. 
A form of notice to produce will be found in the 
appendix hereto. No. 27. 

73. If the party served with notice to produce 
omits or refuses to do so w^ithin the time specified 
in the notice, the adverse party may apply to the 
judge for an order to produce. 

In the case of a foreign owner of a ship the time is to 
be a reasonable time according to distance and other cir- 
cumstances (z). 

If a party makes application for an order without first 
complying with rule 72, or requesting the opposite party 

(2) The Emma, 34 L. T. N. S. 742. 
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to give him inspection, he is liable to be condemned in the Ruiet 74>7T, 
costs of the motion (a). An affidavit in support of such 
an application should state as distinctly as possible of what 
documents inspection is sought (&). 

Admission or Documents and Facts. 

74. Any party may file a notice to any other ^otioe^^^^ 
party to admit any document .or fact (saving all SiJa.*' ™*y *^ 
just exceptions), and a party not admitting it after 
such notice shall be liable for the costs of proving 
the document or fact, whatever the result of the 
action may be, unless the taxing officer is of 
opinion that there was suflScient reason for not 
admitting it. Forms of notice to admit will be 
found in the appendix hereto, Nos. 28 and 29. 

76. No costs of proving any document shall beNocoBtsuniesa 

*- o J notice be 

allowed, unless notice to admit shall have been8*ven. 
previously given, or the taxing officer shall be of 
opinion that the omission to give such notice was 
reasonable and proper. 

Special Case. 

76. Parties may agree to state the questions at by1^?w^t 
issue for the opinion of the judge in the form of a 
special case. 

77. If it appears to the judge that there is inQ!;^^*;^^^ 



raised in 



any action a question of law which it would begj^i 
convenient to have decided in the first instance, 
he may direct that it shall be raised in a special 
case or in such other manner as he may deem 
expedient. 

A question of law was tried without pleadings or 
admissions, and without a special case, upon the documents 

{a) The Memphis, L. R. 3 Ad. 23 ; 18 W. R. 74. 
(6) The Cordelia, 28 L. T. N. S. 776. 



CA8e» 
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Paracraiihs, 
Ac. 



BiiiteTS-ss. in an action on a policy of insurance on chartered freight; 
the judge having so ordered under the English rule corre-. 
sponding to this (c). 

78. Every special case shall be divided into 
paragraphs, numbered consecutively, and shall 
state concisely such facts and documents as may 
be necessary to enable the judge to decide the 
question at issue. 

79. Every special case shall be signed by 
parties, and may be filed by any party. 

Motions. 



Signed by 
partieg. 



Notice of 
motion. 



What notice of 
motion shall 
■tate. 



When notice 
shall be filed. 



80. A party desiring to obtain an order from 
the judge shall file a notice of motion with the 
afl&davits, if any, on which he intends to rely. 

The practice in the Admiralty Division of the High 
C'^urt (Eng), is not only to file the notice of motion, but 
in defended cases, a copy of the notice of motion, together 
with the affidavits, if any, must, before filing the originals, 
be served on the adverse party at the address for service, 
or on his solicitor (d). 

81. The notice of motion shall state the nature 
of the order desired, the day on which the motion 
is to be made, and whether in court or in chambers. 
A form of notice of motion will be found in the 
appendix hereto, No. 30. 

In the Admiralty Division of the High Court (Eng.), 
no motion is made to the judge in court save by counsel, or 
by a party in person (dd). 

82. Except by consent of the adverse party, or 
by order of the judge, the notice of motion shall be 
filed twenty-four hours at least before the time at 
which the motion is made. 

(c) The Alps, \^'&^V. 109. 

(d) Wmii & B., 2nd ed., 603 ; Smilh*s Ad. Prao., 4th ed., 133. 
(dd) Wm». & B., 2nd ed., 574. 
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83. When the motion comes on for hearing, ^^^••MtW' 
the judge, after hearing the parties, or, in the order may be 

* ^ '-'.•*■ ' ' made od proof 

absence of any of them, on proof that the notice of J'^J^^^^' 
motion has been duly served, may make such order 
as to him shall seem fit. 

84. The judge may, on due cause shown, vary Power^^vary 
or rescind any order previously made. 

Tenders. 

86. A party desiring to make a tender in satis- ^JJ^^i j^^ 
faction of the whole or any part of the adverse min^SFnotica 
party's claim, shall pay into court the amount*^ ° *'* 
tendered by him, and shall file a notice of the 
terms on which the tender is made. But the pay- 
ment of money into court shall not be deemed an 
admission of the cause of action in xespect of which 
it is paid. 

It was formerly held that a tender to be good must 
include a tender of costs up to the time of the tender (e) ; 
adding to the notice the words: ''The defendant also 
agrees to pay the plaintiffs taxed costs up to the time of 
this tender," or to the same effect. But any reference to 
costs m the tender is apparently no longer necessary (/) ; 
though proper in all ordinary actions. A valid tender may 
be made reserving the question of costs (g). The above 
rule 85 requires, as does the High Court (Eng.) Ad. prac- 
tice the party making the tender to pay the amount 
tendered into court. And a pica of tender is bad unless 
the amount pleaded as tendered is so paid into court (A). 

' If the plaintiff accepts the tender the action is at an 
end, unless it is necessary to apply to court for directions 
as to the costs, and the money will be paid out of court in 
the usual manner Qih), 

(e) The John, Liwh. 11, 13. 

(/) The William Sipnington, 10 P. D. 1. 

(V) The Hickman, L. R. 3 A. & E. 15. 

(A) The yasmpth, 10 P. D. 41. 

(hh) Wms. k B. 405. 
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siUMM-aa. 



Tiling of 
notice by ad- 
vene party, 
accepting or 
rejecting. 



Proceedings 
suspended. 



Modes of giv- 
ing evidence. 



If he does not accept, he givBs the notice provided for 
in Rule 86, and alleges in his reply that the tender is 
insufficient ; the defendant having alleged the tender in his 
statement of defence,and the action proceeds to a hearing {iy 

In salvage actions it is usual, before tender is made in 
court, for the defendant s solicitor to make a tender to the 
plaintiff out of court. If the plaintiff accepts the tender 
thus made, the matter may be settled by the parties out of 
court. But the plaintiff, if he is entitled to costs, should, 
be'fore discontinuing proceedings, stipulate for payment of 
the costs, or apply to the court to give directions as to 
costs (ii). If the plaintiff refuses to accept the tender thus 
made, the defendant may then, as in other cases, proceed to 
tender by act in court, paying the amount tendei^d into 
court and giving the formal written notice as provided by 
Rule 85. 

In salvage actions, where a tender is made, the plaintiff 
has a right to have the value of the property ascertained 
before he can be called upon to reply to the tender ( j), 

The offer of a sum in respect of salvage services should 
not include any sum in respect of plaintiff's costs {jj\ 

86. Within a week from the filing of the notice 
the adverse party shall file a notice, stating 
whether he accepts or rejects the tender, and if he 
shall not do so, he shall be held to have rejected 
it. Forms of notice of tender and of notice accept- 
ing or rejecting it will be found in the appendix 
hereto, Nos. 31 and 32. 

87. Pending the acceptance or rejection of a 
tender, the proceedings shall be suspended. 

Evidence. 

88. E\ddence shall be given either by affidavit 
or by oral examination, or partly in one mode, and 
parti}" in another. 

(i) Wms. & B. 405. 

(it) Wms. & B. 2nd ed., 403. 

U) 7Wd403H. 

{jj) Tke U'Uliam Symington^ sup. 
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Evidence by affidavit is received in the following mat- *^^^ 
tera : —In actions for limitation of liability, where the defen- 
dant only puts the plaintiff to proof of his case, without 
raising any special defence, the course of practice is, the 
solicitors for the parties usually consenting, or a judge s 
order being obtained under Rule 89, for the entire evidence 
in the cause to be given on affidavit. And in other con- 
tested actions there are certain matters which, in whatever 
mode the remainder of the evidence in the action be taken, 
are in practice proved by affidavit. Thus, in an action of 
salvage, the value of the property proceeded against is, in 
the absence of any appraisement, proved by defendant's 
affidavits of value. In England, in actions of damage or 
actions of salvage, copies of extracts from the logs kept by 
light-keepers with reference to the direction of the wind or 
the state of the weather at the time of the collision, or the 
performance of the alleged salvage services, are usually 
admitted in evidence if verified by affidavits sworn by the 
clerks having the custody of the original log8(i). Affi- 
davits of superintendents, or resident keepers appointed 
under the Act (l), respecting Lighthouses, etc., of similar 
matters will no doubt be receivable, as well a^ those of 
government officials appointed under the Wrecks and 
Salvage Act (m), and other statutes. By the late statute, 
The CaTiada Evidence Act 1803, it is provided (s. 13), that 
where a book or other document is of so public a nature as 
to be admissible in evidence on its mere production from 
the proper custody, and no other statute exists, which 
renders its contents proveable by means of a copy, a copy 
thereof or extract therefrom shall be admissible in evidence 
in any court of justice, or before a person having, by law 
or by consent of parties, authority to hear, receive and 
examine evidence, provided it is proved that it is a copy or 
extract purporting to be certified to be true by the officer 
to whose custody the original has been entrusted. 

By the Imperial Statutes (set forth in Appendix) 3 & 
4 V. c. 65, S3. 7, 8, 9, and 24 V. c. 10, ss. 17-22, made ap- 

{k) Wms. &B.,429. 
(0 R. S. C. o. 70. 
(m) R. S. C. c. 81. 



46 Exchequer Court — Admiralty. 

^'0^^' plicable to Colonial Courts of Admiralty by The Colonial 
Courts Admiralty Acty 1890, power was conferred upon 
the High Court of Admiralty to summon witnesses before 
it, to compel either party in any cause or matter to answer 
interrogatories, to compel discovery, production, and in- 
spection of documents, examination on commission, and to 
compel the attendance of witnesses by writs of avJbpcema ad 
testificandum or duces tecum and generally as to witnesses 
and evidence in Admiralty. 

The practice in the High Court (Eng.) in Admiralty is, 
(there being a rule to that effect), that in default actions 
in rem (n), and in references, and upon any motion, petition 
or summons, evidence may be taken by affidavit (o). The 
person making such affidavit is subject to cross-examina- 
tion. (Rule 90, infra). 

By the practice of the High Court (Eng.) in Admiralty 
where affidavits have been previously made and read in 
court upon any proceeding in a cause or matter, they may 
be used on motion before the judge in chambers (j9). 

Evidence taken before the Admiralty registrar, or 
before an examiner or commissioner, is regarded as ad- 
missible as evidence in the suit for all the purposes for 
which the same evidence, if it had been taken before the 
judge orally in court, would have been admissible ; it being 
open to any party to apply for an order that a witness 
who has msAe a deposition in an action attend for exami- 
nation viva voce at the hearing (q). 

When defendant admits all the fa.cts pleaded in the 
statement of claim in a salvage action, the plaintiff 
will not be allowed to call evidence except by permission 
of the court and on special grounds (r). 

Aletter from the master of a ship to the owners is admis- 
sible as evidence against them in regard to the facts therein 

(n) The SolU, 10 P. D. 62 ; The Sfactoria, 2 P. D. S; Wma. & B. 2nd ed 
429. 

(o) Wins. & B. 2nd. ed. 419, 612. 

{p) Ibid, 480. 

(q) See Wms. & B. 2nd ed. 423, and rules 90, 91, infra. 

! (r) TheHardwiek, 9 P. D. 32. 

{$) The Solway, 10 P. D. 137. 
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stated ; but the opinion of the master in such a letter is not Rpie« s>-»l 
evidence (s). 

In an action of damage the engineer's log is admissible 
as evidence against the ship owner by whom the engineer 
is employed {t). 

In an action of limitation of liability the defendants by 
their defence denied that the registered tonnage of the 
plaintiff's ship was the correct tonnage, and at the hearing 
tendered evidence in support of their defence, and it was 
held the evidence was admissible (u). 

By The CaTiada EvideTice Act, 1893, s, 3, "A person 
shall not be incompetent to give evidence by reason of 
interest or crime," and by s. 5, " No person shall be * 
excused from answering any question upon the ground that 
the answer to such question may tend to criminate him, or 
may tend to establish his liability to a civil proceeding at 
the instemce of the Crown or of any other person." See 
further provisions in The Evidence Act 

89. Evidence on a motion shall in general be motloS w^at 
given by affidavit, and at the hearing by the oral miMd!)y co*S^ 
examination of witnesses: but the mode or modes or order of 

judge. 

in which evidence shall be given, either on any 
motion or at the hearing, may be determined 
either by consent of the parties, or by order of the 
judge. 

90. The judge may order any person who has order 4» at- 
made an affidavit in an action to attend for cross- examination, 
examination thereon before the judge, or the regis- 
trar, or a commissioner specially appointed. 

91. Witnesses examined orally before the The order and 

manner In 

judge, the registrar, or a commissioner, shall bej'^^^^jJi'ybe 
examined, cross-examined, and re-examined in"*°^°*^^*^ 
such order as the judge, registrar or commissioner 
may direct ; and questions may be put to any wit- 

(0 The Sari qf Dumfries, 10 P. D. ai. 
(«) The ReeepUL, 14 P. D. 131. 
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Bnie8»-9c j2ess by the judge, registrar, or commissioner, as 
the case may be. 

The practice in Admiralty, High Court, (Eng.), as to this 
is : That the examiner may put any question as to the 
meaning of any answer or as to any matter arising in the 
course of the examination. If any question put to a 
witness is objected to, the question and answer should be 
written down separately, and a note made of the objection. 
Any special matter arising in the course of the examination 
may be set forth in thfe return made by the examiner or 
commissioner {v). 

Examination 92. If any witnoss is examined by interpreta- 

by interpreta- . •' . *f tr 

«*>"• tion, such interpretation shall be made by a sworn 

interpreter of the court, or by a person previously 
sworn according to the form in the appendix here- 
to, No. 33. 

Oaths. 

Oaths. pewonB 93. The judgc may appoint any person to ad- 

to administer. ... ii-A-i*ii t h 

minister oaths m Admiralty proceedings generally, 
or in any particular proceedings. Forms of appoint- 
ments to administer oaths will be found in the 
appendix hereto, No. 34. 

Declaration in 94. If any pcrsou tendered for the purpose of 

lieu of oath. .. .-. i*jjj^i ji 

giving evidence objects to take an oath, or is 
objected to as incompetent to take an oath, or is 
by reason of any defect of religious knowledge or 
belief incapable of comprehending the nature of an 
oath, the judge or person authorized to administer 
the oath shall, if satisfied that the taking of an 
oath would have no binding effect on his conscience, 
permit him, in Ueu of an oath, to make a declara- 
tion. Forms of oath and of declaration in lieu of 
oath will be found in the appendix hereto, Nos. 36 
and 36. 

(v) Wms. & B. 2nd ed. 427. 
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Affidavits. Ruiea 95-100. 

95. Every affidavit shall be divided into short ^f^^y^ediSto 
paragraphs numbered consecutively, and shall be SSSSSS &o.. 
in the first person. 

96. The name, address, and* description of every Name, address, 
person making an affidavit shall be inserted there- 
in. 

97. The names of all the persons making anjj^^j.®«'*°"^° 
affidavit, and the dates when, and the places 

where it is sworn, shall be inserted in the jurat. 

 

98. When an affidavit is made by any person '"^^J^^Ji^y^ 
who is blind, or who from his signature or other- J^^r^^^l^ovlr**^ 

J 1 *n*i i. i.'L "L ^ and certified. 

Wise appears to be illiterate, the person before 
whom the affidavit is sworn shall certify that the 
affidavit was read over to the deponent, and that 
the deponent appeared to understand the same, 
and made his mark or wrote his signature thereto 
in the presence of the person before whom the 
affidavit was sworn. 

99. When an affidavit is made in English by aAmdavuby 

^ ** in terpr eta- 

person who does not speak the English language, ^ade. 

or in French by a person who does not speak the 

French language, the affidavit shall be taken down 

and read over to the deponent by interpretation 

either of a sworn interpreter of the court, or of a 

person previously sworn faithfully to interpret the 

affidavit. A form of jurat will be found in the 

appendix hereto, No. 37. 

100. Affidavits may, by permission of the judge, i^fjf„*i^i*^' *' 
be used as evidence in an action, saving all justBrVtlsh"'^'' 

^^^^-^^X^^^ Possession. 

exceptions, — 

(1) If sworn to, in the United Kingdom of 
Great Britain and Ireland, or in any 

H.A..A. — 4 
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British possession, before any person 
authorized to administer oaths in the 
said United Kingdom or in such pos- 
session respectively ; 

(2) If sworn to in any place not being a part 
of Her Majesty's dominions, before a 
British minister, consul, vice-consul, 
or notary public, or before a judge or 
magistrate, the signature of such judge 
or magistrate being authenticated by 
the official seal of the court to which 
he is attached. 

101. The reception of any affidavit as evidence 
may be objected to, if the affidavit has been sworn 
before the solicitor for the party on whose behalf 
it is offered, or before a partner or clerk of such 
solicitor. 

Examination of Witnesses before Trial. 

102. The judge may order that any witness, 
who cannot conveniently attend at the trial of the 
action, shall be examined previously thereto, be- 
fore either the judge, or the registrar, who shall 
have power to adjourn the examination from time 
to time, and from place to place, if he shall think 
necessary. A form of order for examination of 
witnesses will be found in the appendix hereto. 
No. 38. 

The Admiralty practice of the High Court, (Eng.), 
admits of the examination before trial of witnesses who 
cannot be detained until the hearing {w). 

See as to evidence generally fiule 88 and notes. 

103. If the witness cannot be conveniently 
examined before the judge or the registrar, or is 

{w) Wms. & B. 418, cit. The Two Friends, Lush. 562. 
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beyond the limits of the district, the judge may ^^^ io*-io9» 
order that he shall be examined before a commis- 
sioner specially appointed for the purpose. 

104. The commissioner shall have power to^j^^^'^®" 
Bwear any witnesses produced before him for 
examination, and to adjourn, if necessary, the 
examination from time to time, and from place to 

place. A form of commission to examine witnesses 
will be found in the appendix hereto, No. 39. 

105. The parties, their counsel and solicitors, ^i?5top^t 
may attend the examination, but, if counsel attend **"^°**^°°* 
the fees of only one counsel on each side shall be 
allowed on taxation, except by order of the judge. 

106. The evidence of every witness shall be £^^®^S® *^ *^ 
taken down in writing, and shall be certified aswrtiiSSL"^ 
correct or approved of by the judge, or registrar, or 

by the commissioner, as the case may be. 

107. The certified evidence shall be lodged in 1^^*/^**?^ 
the registry, or, if taken by conmiission, shall "^■*^' 
forthwith be transmitted by the commissioner to Tranamitted 

•^ to registry. 

the registry, together with his commission. A 
form of return to comnaission to examine witnesses 
will be found in the appendix hereto, No. 40. 

108. As soon as the certified evidence has been |^J^^i®^^y"^*y 
received in the registry, it may be taken up and^^"^*^^* 
filed by either party, and may be used as evidence 

in the action, saving all just exceptions. 

Shobthand Writers. 

109. The judge may order the evidence of the Ske^^sllSt- 
witnesses whether examined before the judge, or 

the registrar or a commissioner, to be taken down 
by a shorthand writer, who shall have been previ- 
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^^^'^^' ously sworn faithfully to report the evidence, and a 
transcript of the shorthand writer's notes, certified 
by him to be correct and approved by the judge, 
registrar, or commissioner, as the case may be, 
shall be lodged in or transmitted to the registry as 
the certified evidence of such witnesses. The 
shorthand -writer shall, in addition to such tran- 
script thereof, supply to the registrar three copies 
of such transcript, one of which shall be handed to 
the judge, and the others given to the plaintiff and 
defendant respectively. A form of oath to be 
administered to the shorthand writer will be found 
in the appendix hereto, No. 41. 

The table of fees hereto, IX., provides for the fees tax- 
able for shorthand writers. 

The shorthand writer is, according to the English prac- 
tice, approved by the court, and sworn, as required in this 
rule. A transcript of his notes certified by him to be 
correct is admitted to prove the oral evidence of the wit- 
nesses. Such notes are the only notes which are allowed 
to be used for the purpose of appeal, and although the 
judges have nothing to say to notes being taken for the use 
of the parties, they have something to say as to the 
appointment of a gentleman upon whose notes their judor- 
ments are to be upheld or set aside. And the Court 
refused an application by parties to an action to appoint 
a shorthand writer pro hdc vice, or other than the court 
had already appointed (x). 

If after filing in the Admiralty Registry the tranacript 
of the shorthand notes of the evidence of a witness taken 
before an examiner, a mistake is discovered to have been 
made by the shorthand writer in transcribing his notes, 
application should be made by the party aggrieved to the 
court for an order directing that the transcript be taken 
off the file and returned to the examiner for amendment, 

{x) Wmi. & B. 2nd Ed. 419 n. 



n 



Rules and Practice. . 63 

and the coats thereby incurred will be costs in the ^^*» uo-m. 
eause (y). 

Printing. 

110. The judge may order that the whole of^fijjj^^^nd 
the pleadings and written proofs, or any part ™'^° **'°°'^ 
thereof, shall be printed before the trial ; and the 
printing shall be in such manner and form as the 

judge shall order. 

As to printing evidence taken in a previous action ; See 
The Mammoth, 9 P. D. 126. 

111. Preliminary Acts, if printed, shall be PreiiminMy 
printed in parallel columns. 

Assessors. 

112. The judge, on the application of any party, Appointment 
or without any such application if he considers 

that the nature of the case requires it, may appoint 
one or more assessors to advise the court upon 
any matters requiring nautical or other professional 
knowledge. 

According to the English practice, in actions of damage 
and salvage, the attendance of assessors is obtained as a 
matter of course by filing a pr»cipe in the registry {z). 

The Court of Appeal (Eng.) is not bound by the judg- 
ment of its nautical assessors, though it attaches great 
weight to their opinion and experience (a). 

. The court may grant an order on the application of 
either party permitting the assessors, as well as the party 
or his witnesses, to view any property, the inspection of 
which may be material to the issue in dispute, and may 
xnake such order as to costs arising thereout as to it shall 
seem fit. (A. C. Act, 1861, sec 18, post.) And they may 
be accompanied by the solicitors in the action (6). 

• (y) TKe KratUfirrd, 1891, P. 219. 
(«) Wins, k B. 442. 

(a) The Christiana^ 7 Moo. P. C. C. 160 ; The Aid, 8 P. D. 84. 
(6) The Oermania, 87 L. J. Ad. 59 ; 19 L. T. N. S. 20. 
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113. The fees of the assessors shall be paid in 
the first instance by the plaintiff , unless the judge 
shall otherwise order. 

SfiTTn^G Down for Trial. 

114. An action shall be set down for trial by 
filing a notice of trial. A form of notice of trial 
will be found in the appendix hereto, No. 42. 

The practice in Admiralty in the High Court (Eng.)f 
requires that before an action can be set down for trial or 
hearing, except where otherwise ordered by the court or 
judge, the notice of trial should previously have been 
served on the adverse party (66). 

115. If there has not been any appearance, the 
plaintiff may set down the action for trial, on 
obtaining from the judge leave to proceed ex 
partey — 

(a) In an action in personam^ or an action 
against proceeds in court, after the 
expiration of two weeks from the service 
of the writ of summons ; 

The proceedings to obtain judgment in default of 
appearance in an action in peraonam are in the High 
Court (Eng.) in. Admiralty, the same as in actions in the 
Common Law Divisions (c). 

(6) In an action i?i rem (not being an action 

against proceeds in court), after the 

expiration of two weeks from the filing 

of the warrant. 

The practice in England in Admiralty on default of 
appearance in actions in rem is to enter the cause for 
hearing when it will be set down in the list ; but in 
some cases where there are exceptional circumstances the 

(&6) Wms. & B. 2nd Ed. 437, and see note to Rule 116 infra, 
{e) Smith's Admiralty Pr., 145 ; Wms. & B. 2nd Ed. 328. 



Rules and Practice. 55 

cause may come before the judge on a motion for judg- Ruieu^. 
ment and a decree is made according to the claim indorsed 
on the writ without a statement of claim {d). 

In the case of an action on a bottomry bond the original 
bond must in all cases be brought into court {e). 

When foreign sailors are plaintiffs and a sum is 
demanded by way of viaticum, a certificate of their consul 
must be brought to the notice of the judge, stating that 
the plaintiffs are returning home at their own cost (/). 

In order to obtain judgment for default of appearance 
in an action in rem under the English practice, which pro- 
vides that : — In all actions, not . . . otherwise specially 
provided for, in case the party served with the writ, or 
in Admiralty actions in rem the defendant does not 
appear within the time limited for appearance, upon the 
filing by the plaintifif of a proper affidavit of service, and, 
if the writ is not specially indorsed . . , of a state- 
ment of claim, the action may proceed as if such party 
had appeared, subject, as to actions where an account is 
claimed to the provisions of the order on that subject — 
the ten days stated in the rule must elapse, and a notice of 
trial must be tiled in the registry (gr). Butt, J., quoting 
the language of the Rule — that " he" the plaintiff—" may 
proceed as if the party had appeared " — held that the plain- 
tiff must wait the full time which defendant might have 
had in which to plead and that he must also give the notice 
of trial in the registry, observing that " it is very undesir- 
able to seize and sell ships in great haste, and there should 
be plenty of time allowed between the seizure and sale. 

Eule 61, ante, provides that every action shall be heard 
without pleadings, unless the judge shall otherwise order. 

116. If there has been an appearance, either » an appear- 
party may set down the action for trial, — 

id) The JttZtna, 35 L. T. N. S. 410 (1876). 
(e) The Bowna, 37 L. T. N. S. 366. 
(/) The BaffaeUuceia, 37 L. T. N. S. 365. 
{v) The Fair j^aw^ L. R. 1 Ad. 67. 

iff) The Avenir, 9 P. D. 84. (The plaintiff had filed a statement of claim 
and a£Sdayit of service.) 
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{a) After the expiration of one week from the 
entry of the appearance, unless an 
order has been made for pleadings, or 
an application for such an order is 
pending ; 

{h) If pleadings have been ordered, when the 
last pleading has been filed, or when 
the time allowed to the adverse party 
for filing any pleading has expired 
without such pleading having been 
filed. 

In an action for necessaries supplied to a foreign ship 
the writ was indorsed : " The plaintiffs' claim for £900 for 
necessaries supplied to the Sfactoria whilst lying at Swan- 
sea." The S. was arrested in the suit, and an appea]*ance 
was subsequently entered on behalf of her owners but no 
bail having been put in the vessel remained under arrest 
A statement of claim was delivered. The defendants did 
not deliver any defence. The plaintiffs moved under the 
rule (S. C. Jud.) providing that, " if the plaintiffs' claim 
were only for a debt or liquidated demand, and the defend- 
ant did not within the time allowed . . . deliver a 
defence or demurrer, the plaintiffs might at the expiration 
of such time, enter final judgment for the amount claimed 
with costs." Sir R. Phillimore held that that rule did not 
apply to proceedings in an Admiraltj'' action in rem and 
that the practice in the High Court of Admiralty before 
the Judicature Acts must be followed, and that no notice 
would be required to be given to the owners as the arrest 
of the vessel was notice to all the world, but ordered the 
motion to stand, with leave that the allegations in the 
statement of claim might be pmved by affidavit ; observing 
that there would be danger of selling the wrong vessel 
unless the court had full information (h). 

An action for damages under Lord CampbelFs Act was 
commenced in the Admiralty Division and no application 

{h) The ^actoria, 2 P. D. (1876), 8 ; 35 L. T. N. S. 431. 
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was made to transfer the cause to any other division, and Ruie8U7,iia 
it was held that upon default in pleading by the defendants 
the plaintiffs were entitled to enter interlocutory judgment, 
and have the damages assessed and apportioned by a jury, 
under a rule by which if the* plaintiffs claim be for . . . 
pecuniary damages and the defendant make default in 
delivering defence, the plaintiff may enter such a judg- 
ment (i). 

In collision cases the Preliminary Acts may be J?*"^"^"* ^r; 

^ •' liiuiDAry Acta 

opened as soon as the action has been set down 
for trial. 

117. Where the writ of summons has been wbero daim 

to have 

indorsed with a claim to have an account taken, '^**'"°* **^*'*- 

or the liability has been admitted or determined, 

and the question is simply as to the amount due, 

the judge may, on the application of either party, 

fix a time within which the accounts and vouchers, 

and the proofs in support thereof, shall be filed, 

and at the expiration of that time either party 

may have the matter set down for trial. 

See Rule 6, ante. 

Trial. 

118. After the action has been set down for Time ana 

place of trial. 

trial, any party may apply to the judge, on notice 
to any other party appearing, for an order fixing 
the time and place of trial ; or he may upon giving 
the opposite party ten days' notice, set the action 
down for trial at any sitting of the court duly 
appointed to be held by the judge. 

Jury. — Under 34 Vict. (Imp.) c. 65,s.s. 11-16, the Court 
of Admiralty had power to direct a trial by jury in London 
or at the County Assizes of any specified issue ; e. c/r, 
an issue has been directed to try the existence of a custom 
or usage (j). 

{%) The OrtoeU, 13 P. D. 80. 

U) The Harriet, 1 W. Rob. 439. 
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Bntoi w^-VsL There is according to the English practice no absolute 
right to a jury ; and an order refusing a jury in an action 
in rem in the Admiralty Division by the master of a ship 
for disbursements was affirmed on appeal {k\ 

See Rule 163, infra, and 3 & 4 V. c. 65, s. 11, in 
Appendix. 

By s. 24 of 50 & 51 V. c. 15, issues of fact and inquisi- 
tions in the Exchequer Court of Canada are to be tried by 
the judge without a jury. 

The Court of Admiralty in modem times has not exer- 
cised the power of summoning a jury to try causes {I). 

whonihaii 119. At the trial of a contested action the 

begin. 

plaintiff shall in general begin. But if the burden 
of proof lies on the defendant, the judge may direct 
the defendant to begin. 

Where there are pleadings they set forth the main 
facts relied on by each party, and usually no opening 
statement by counsel is necessary, and the court at the 
hearing proceeds at once to the evidence (m). 

In actions of damage the onus of proof is almost 
always upon' the plaintiff (n), whether inevitable accident 
be pleaded or not (o) ; and where there are rival salvors 
and the actions have been consolidated, those have the 
right to begin who have first entered their actions i/p). 

If several 120. If thorc are several plaintiffs or several 

plftiDtiffs or *■ 

defendants, defendants, the judge may direct which plaintiff or 
which defendant shall begin. 

?id1nfirthe ^^^' "^^^ P^^ty beginning shall first address 

ict?!>n ° the court, and then produce his witnesses, if any. 

The other party or parties shall then address the 

(^■) The TempU Bar, 11 P. D. 60. A. (1885). 

(0 Wms. B. 2nd £d. 448. 

(m) Ibid, 

(n) Jbid. 

(o) The Otter, L. R. 4 Ad. 203 ; The John Otoen, 5 C. L. T. 565. 

(p) The Morocco, 24 L. T. N. S. 698. 
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court, and produce their witnesses, if any, in such R^toa 122-134 , 
order as the judge may direct, and shall have a 
right to sum up their evidence. In all cases the 
party beginning shall have the right to reply, but 
shall not produce further evidence, except by per- 
mission of the judge. 

The witnesses are examined by the counsel who call 
them, are cross-examined by the opposite counsel, and re- 
examined by their own counsel. But the counsel of rival 
salvors may cross-examine each other s witnesses on points 
as to which they are at issue. Should a point of law 
arise the court hears counsel on eeuch side iq). 

Witnesses not parties to the action should be kept out 
of court until the hearing \r). 

122. Only one counsel shall in general be heard ^'''*™'* 
on each side ; but the judge, if he considers that 

the nature of the case requires it, may allow two 
counsel to be heard on each side. 

As to costs of a third counsel, see lite Mammoth, 9 
P. D. 126. 

In salvage cases each plaintiff may be represented by 
separate counsel (s). 

123. If the action is uncontested, the judge unoontwte* 

' JO action. 

may, if he thinks fit, give judgment on the evidence 
adduced by the plaintiff. 

Eeferences. 

124. The judge may, if he thinks fit, refer the Assessment or 
assessment of damages and the taking of anyjj^^,^g^« 
account to the registrar either alone, or assisted by 

one or more merchants as assessors. 

See A. C. Act, 1861, s. 23, App, as to powers of regis- 
trar. 

iq) Rosooe's Ad. Pr. 179. 
(r) Wms. &B. 419. 

{$) The Scout, L. R 3 Ad. 514 n.; 41 L. J. Ad. 42; The MorroccOy 24 
L. T. N. S. 598. 
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with, but the registrar may adjourn in like manner as ^'^' m-iw- 
provided in Rule 125, infra. 

Under the English practice upon references in Admir- 
alty actions, witnesses may be produced before the regis- 
trar for examination, and their evidence, if required, taken 
in shorthand ; or the evidence may be by affidavit. If the 
evidence be given by affidavit it is in the discretion 
of the Registrar to refuse, if he thinks fit, to give 
weight to such evidence unless and until the deponent 
baa been cross-examined on his affidavit, and where the 
deponent is a party to the action he may, though 
resident abroad be required to attend in this country 
for such cross-examination (y). 

In actions of salvage, wages, and necessaries, interest '""''''"■ 
runs on the amount awarded from the date of enter- 
ing judgment (z). And on dam^es awarded, from the 
time when the claim arose (a). And on bottomry bonds 
from the time at which the bond is due {b). 
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The principle that, in general, costs are to follow the Bniaisa. 
result has been applied in actions for necessaries {e) ; 
damage by collision (/) ; damage to cargo {[/) ; possession 
(h) ; mortgage {i) ; wages (j) ; salvage (k) ; bottomry (l) ; 
towage (tr). 

Costs in Admiralty cases were in the discretion of the 
court, excepting in those cases where the provisions of 
statutes prevented the exercise of such discretion, thus : in 
actions for wages, or for master's wages and disbursements, 
unless the plaintiff recovered £50, he could not recover costs 
unless the judge certified that the cause was a fit one to be 
tried in the Court of Admiralty (7i). All enactments under 
which plaintifis were, in England, required to obtain 
certificates for costs are now impliedly repealed (o). 

The discretion of the court as to costs is exercised 
according to certain rules of practice. The court looks 
not at the result alone but considers all the circum- 
stances which affect the equity of the case. It will not 
give costs to a successful suitor where the law is ex- 
ceedingly difficult, or the question is one lyrirruB impres- 
aionis {p). 

In towage actions, when there has been carelessness on 
the part of the towed and towing vessel, each party will 
have to bear their own costs (q). 

{e) The Wataga, Sw. 165 ; The Heinrich BJ(rm, 11 App. Cm. 270. 

(/) The Washington, 5 Jur. 1067 ; The Telegraph, 1 Spk. 427 ; The Mimk- 
tealon, 14 P. D. 51. 

iff) The Freedom, L. R. 3 P. C. 594 ; The Duero, L. R. 2 A. & E. 393. 

(A) The Eliza Cornish, Spk. 86; 17 Jur. 738 ; The Eastern BeUe, 33 L. R 
N. S. 214. 

(f ) The Sherbro, 5 Asp. 88. 

(» The Blake, 1 W. Rob. 88 ; The Sydney Ciwe, 2 DocU. 13 : The Ferret, 8 
Appu Cm. 329; The Royal Family, 3 L. T. N. S. 704. 

{k) The Accamac, 1891 P, 349 C. A.; The Frafices Mary, 2 Hagg. 89 ; The 
GUniffer, 3 E. C. R. 57 ; The C. F. Sargent, Ibid. 332. 

(/) The Ocean, 10 Jur. 606 ; 4 N. of C. 571 ; The Gauntlet, 3 W. Rob. 169 ; 
The Senora Del Carmine, 1 Spk. 302. 

(w) The BjemmeU, 5 P. D. 227 ; The Undaunted, 11 P. D. 46. 

(n) 21 Vict. c. 10, 8. 10. 

(o) Wdm. & B. pp. 203, 464 ; GameU v. Bradley, 3 App. Ca. 944. 

{p) Wms. & B. 465. 

{q) The Energy, L. R. 3, A. & E. 48. 
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Buieisa. In actions for damage, if the damage is caused by 

inevitable accident the court makes no order as to costs, 
unless the action was unreasonably brought (r). 

In a recent case in which the defence to an action 
for damac^es by collision was inevitable accident, the plain- 
tiffs obtained judgment on the ground that negligence on 
the part of the defendant had been proved. On appeal to 
the Court of Appeal the defence of inevitable accident, 
viz., the breaking of the shackle, without negligence, by 
which defendant's vessel was moored to a buoy, was estab- 
lished and the judgment was reversed, and the court having 
heard argument on the question of costs, held that as the 
Admiralty Court is a division of the High Court of Justice, 
the general rule in the other divisions, that, in the absence 
of special circumstances, costs follow the event, ought to be 
followed in that court, and that on the appeal being allowed, 
the defendants were entitled to the costs both of the appeal 
and in the court below (s). 

If both parties are to blame in a collision case, they 
must each bear their own costs {t). 

The rule as to costs when the defence of compulsory 
pilotage is set up seems to be that where this is the sole 
ground of defence, and the defendant succeeds upon it, 
he is entitled to his costs (it) ; but that where other grounds 
are also relied on in addition to that of compulsory pilotage 
and the defence is successful on this point alone, then each 
party bears his own costs (y). 

Actions for seamen's wages are a class of cases in which 
costs are not usually given against the plaintiff, and where 
in a case in which the result was that the owners were dis- 
missed on the ground that the claim for wages had been 
forfeited by misconduct, the court made no order as to 
costs (w), 

(r) The Marpesia, L. R. 4 P. C. 212 ; Wms. & B. 8a 

(«) The Mrnkteaton, 14 P. D. 61 (1889). 

(0 The Elizabeth Jenknie, L. R, 1 P. C. 501. 

(u) The Junoy 1 P. D. 135. 

(v) Wms. & B. 2nd Ed. 94, 95. 

(10) The Vilnlia, 2 Hagg. 228. 
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ft master mariner, was decreed hia wages with " detention 
and board " money from a date five days suhaequently to 



66 Exchequer Court— Admiralty. 

ftiiOA itt. ment where there are several sets of salvors one sum 
nomine eocpenaarum is given to them in place of costs {h). 

At times when a plaintiff is unsuccessful no order is 
made as to costs, as when a suit is dismissed for want of 
jurisdiction. A salvage action having been dismissed for 
want of jurisdiction, the court did not order the plaintiff to 
pay costs, namely, where the services had been rendered in 
foreign territorial waters, between whose government and 
that of Great Britain no treaty existed as to the inter- 
change of wrecking services in each other's territorial 
waters (i). 

The general costs of the action payable to the salvors 
should be apportioned as between the owners of the salved 
ship and her cargo, in accordance with the principle laid 
down in The Peace, Sw. 115, but without prejudice to the 
salvor's right to recover the whole from either (j). 

When a fund, by a sale of a ship, is placed in court by 
one set of claimants, so as to be available for other claim- 
ants, the former are entitled to their costs up to and 
inclusive of the sale, though they do not rank first in. 
respect of their actual claim (k). 

Tender. — When a tender is pronounced for, the Court will 
generally order the plaintiff to pay the costs of the action {I). 
It has the same effect on the costs of a reference as of 
the main action, but it will not, where insufficient, and the 
plaintiff has put forward exorbitant claims, exonerate him 
from costs on account of such improper claim (t>i); but if the 
tender is made in an irregular manner, the defendants 
will not obtain their costs though it is pronounced for (n). 
The usual order is that the plaintiffs pay the costs incurred 
since the tender (o); and to give them the costs of the 
action up to that time (p), 

{h) The SnierpriH, 2 Brngg. 178 u,; The Kathleen, 91 Ij.T, 2!^. S,2H {210 
{%) The WillemllL, L. R. ^ Ad. 4S7; 26 L. T. K S. 
U) The Mltan, 1891, P. 266, 271 ; The Marquis qf HunOey, 3 Ha«g. 246. 
\k) The PantJiea, 26 L. T. N. S. 389; 1 Asp. Mar. Law Cas. 133; The 
JumtaeAcBtA Vaneenane, 9 P. D. 37. 
{1} Wins. & R 406. 
(m) The WiUimm, LiiBk Uia 
(n) The Hickman, L. R. 3 Ad. 16. 
(o) The Lotus, 7 P. D. 199. 
(p) The WiUiam Symington, 10 P. D. 1. 
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Reference,— The- rule formerly was that if the defendant Bqm«, 
in a reference took off one third of the plaintiffs claim, the 
lartter must pay costs ; if one fourth, each party must then 
bear his own costs. But now the court will exercise its 
diseretion according to the circumstances of each particular 
case (q). In to action of damage, where the defendant 
«ets up a counterclaim in respect of the collision out of 
which the action arose, and both ships are held to blame, 
both parties will, as a general rule, be entitled to the costs 
of a reference to the registrar (r). 

But where in such a case no tender had been made by 
defeiMlants before the reference, they were condemned in 
the costs of the reference (s). 

And in such an action, the liability being admitted be- 
fore statement of claim, and the question of the amount 
referred to the registrar and merchants by consent, the 
court gave plaintiffs the costs of the action, but not of the 
reference, the court being of opinion that the plaintiffs 
iSiotild, under the circumstances, not have claimed before 
the registrar the amount which they did claim (t). 

Witn^eeses, — Costs of material witnesses, who, though in 
itMendance at the hearing, have not been called are allowed 
OB taxation (u), 

'Costs of aA appeal against the registrar's report, usually 
follow the result (v). 

On Append, — ^The costs of Appeal — ^that is to say, both 
those in the Appeal Court and in the court below — follow 
jbhe event (tir), unless there are very strong reasons to the • 
contrary (x). 

As to bail for costs, see Rule 134, infra. 

iq) The FriMberg, Vb P. D. 112 C, oveimliiig Tht JBmprw Eugenie, 
Lush. 140. 

H The Mary, 7 T.D. 2m. 

4ff) The aavemabe, 6 P. D. 166. 

(0 The Waiianiinm, 3 P. D. 97. 

(«) The Biddick, 38 L. J. Ad. 24. 

{t) The Blaek PHnee, Luah. 577 ; The XUean Duhk, 49 L. T. R. 444 ; T%« 
Panama, 1 P. D. 452. 

iyf^ The MonkeettUm, 9wp. 

{x) The CUyofBeHin,lj.U. 2 Ad. 186 ; The GlannHbanta, L. R. 1 Ad. 288. 
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EaUi iM-iit, Taxation of Coats. — As r^ards the taxation of costa, 
see Rules 139-144, infra. 

Payment — When costs have been taxed, an order for 
payment may be taken out under Rule 192. 

Costs bear interest from the date of the judgment for 
costs (y). 

Solicitor'a Lien: — A solicitor has a choi^ upon the 
property recovered or preserved through his instrument- 
ality in priority to claims which accrue after the institution 
of the suit («), 

In an Admiralty action for wages the plaintifis and 
defendants compromised the action by payment to each of 
the plaintifis of a certain sum in discharge of the claim 
and costs ; and the plainti^ left the country without pay- 
ing their solicitor's costs. Sir R. PhilHmore made an order 
in the action that the defendants pay the solicitors their 
taxed costs. That order was reversed on appeal, it nqt 
having been shown that notice of the hen had been given 
to the defendants, or that there had been collusion or 
fraudulent conspiracy between the parties to cheat the 
solicitor of hia costs (a). 

Where plaintiiTs solicitors had given notice of th^ 
lien to defendant's solicitors, who disregarded it and paid 
over money, the fruit of the action, in pursuance of a com- 
promise effected, without the intervention of plaintiff's 
solicitors, it waa held that the solicitors of defendant must 
themselves satisfy the lien (fej. 
Lump sum. 133. The judge may direct payment of a lump 

sum in lieu of taxed coBts. 
BtiitoroaM. 134. If any plaintiff (other than a seaman suing 
for his wages or for the loss of his clothes and 
effects in a collision), or any defendant making a 
counter-claim, is not resident in the district in 

(y) WmiL A: B. 46S. 

(.) Tht PhiUipine. L. R. 1 Ad. 809 ; TA* Beinrieh, L. R. 3 A. * B. B05. 

(a) The Rape, 8 P. D. 141, C. A. (1883). 

(A) Row V. Buiton, 42 Ch. D. 190 {1889). 3«e alu Wma. & B. 2ikd ad.. 
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'^♦^hich tlie action is instituted, the judge may, on ^°^"*' 
the. application of the adverse party, order him to 
give bail for costs. 

When a plaintiff, other than as provided in this Rule, Bail for oosta. 
resides out of the jurisdiction of the Court, he may 
he required to give security for costs, although at the 
time of application he is within the jurisdiction (c). 

Where the owners of a Danish vessel, resident out of 

* *  

the jurisdiction, instituted a suit in Admiralty (Eng.), for 
^unage against the owners of a British vessel, upon motion 
made on behalf of the latter which was opposed on the 
Q*ound that the foreign vessel was already under arrest of 
the court in another suit brought against her for neces- 
sanes under 3 & 4 Victoria, the court, Lushington, J., 
diluted that security should be given, and fixed that 
verity in the sum of £100, observing that the princi- 
ple upon which security for costs is required, is that unless 
such security is given, the adverse party in thie suit has 
no chance pf obtaining his costs if he should become 
entitled to them (d). 

"• If the defehdant. a foreigner, brings a counter-claim, he 
may be compelled, unless the ship is under arrest and is of 
siijficient value to cover the claim and costs, or sufficient 
bail lias been given, to give security for the costs of the 
whole action, and not only for the costs caused by such 
bbimterclaim (e). The procedure by counterclaim having 
ikken the place of cross actions in causes of damage, the 
practice as to security for costs, formulated by A. C. 
Act,'1861, s. 34, in cases when the ship of the plaintiff had 
not been arrested, whereby the plaintiff was obliged to give 
Hecurity, is applicable to cases of counterclaim (/). And a 
defendant who claims a limitation of his liability is, as 
regards security for costs, in the same position as an 
ordinary plaintiff (g), 

(c) The Franz et ElitCy Liwh. 377 ; The ZufaU, 44 L. J. Ad. 16. 

(d) The Sophie, 1 W. Rob. 326. 

r («) The Julia Fisher, 2 P. D. 115. 
if) The Charkieh, L. R. 4 Ad. 120. 
(^) The Wild Banger, Lush. 553. 



70 Exchequer Court — Admiralty. 

BiitoiBi. Bail for costs may also be required where the plaintiff 

although within the jurisdiction, is insolvent {h). 
Bau for costs. The rule as to foreigners has been applied to foreign 
Qovemments (i). 

The application for bail 'should be made as early as 
possible in an action {]\ and proceedings will be stayed 
until such security as is ordered m given. If the order is 
not complied with within a reasonable timie, the action may 
be dismissed {k). If money is paid in lieu of bail, the 
money must be paid into court, under Rules 177, 178, infra, 
upon a receivable order, which can be obtained at the 
. registry. 

By the rules of the Judicial Committee of the Privy 
Council, in appeals from Vice-Admiralty Courts, when the 
appellant resides out of the jurisdiction of the court, he 
is required to give bail in the sum of £200 sterling to 
answer the costs of such appeal. If the security is not 
given within the time required the appeal may be dis- 
missed on motion by the respondent ({). 

When bail for costs is given it is only for future costs 
certain to be incurred, not for those which already exist or 
may possibly arise (m). 

Upon an appeal to the Privy Council, when an appel- 
lant is clearly liable to give bail for costs of appeal, he 
should offer it without necessitating an application to the 
court. In dealing with an application for security, the 
court will, in considering the question of costs, consider 
which of the parties necessitated the application either by 
the omission to make a reasonable offer, or the rejection of 
such offer when made (71). 

As to security for costs on appeal, see also Rule 158, 
and notes to Rule 176, infra. 

{h) The Lake MegaiUie, 36 L. T. N. S. 183 ; 3 Asp. N. S. 382. 

(t) The Beatrice, 36 L. J. Ad. 10 ; The NewbaJUU, 10 P. D. 83. 

(/) The Volant, 1 W. Rob. 384.- 

{k) Wms. & B. 482. 

{I) P. C. Rules of Dec 11, 1865, Br. & L. 465, 467. 

(m) Grant v. The Banque Franoo-Egyptienne, L. R. 1 C. P. D. 148; 
L. R. 2 C. P. D. 430.* 

(n) The ConstantUie, 4 P. D. 166. 
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In England it is in the discretion of the court to allow B»to>UB4<^* 
the mate of a foreign vessel though not domiciled there^ 
to prosecute an action for wages without giving security 
for costs (o). 

135. A party claiming an excessive amouut>^^^^^*°« 
either by way of claim, or of set-oflE or counters ■''"°""*' 
claim, may be condemned in all costs and damages 
thereby occasioned. 

136. If a tender is rejected, but is afterwards Ten^^^^jj 
accepted, or is held by the judge to be sufficient, JJ^^SS^r 
the party rejecting the tender shtdl, unless the ^"'^ '''"''''''• 
judge shall otherwise order, be' condemned in the 

costs incurred after tender made. 

See notes to rules 85, 86 ante. 

137. A party, who has not admitted any fact 2Sft52« 
which in the opinion of the judge he ought to have'*"*" 
admitted, may be condemned in all costs occa- 
sioned by the non-admission. 

See Rules 74, 75, ante, as to admission of documents 
and facts. 

138. Any party pleading at unnecessary length p^^*^Jj«J^ 
or taking any unnecessary proceeding in an action ^'^^^^ 
may be condemned in all costs thereby occasioned* 

See note to Rule 220. 

Taxation op Costs. 

139. A party desiring to have a bill of costs Taxation of 
taxed shall file the bill, and shall procure an »{}! ^f^^^^f • 
appointment from the registrar for the taxation "^*'^°** 
thereof, and shall serve the opposite party with 

notice of the time at which such taxation will take 
place. 

140. At the time appointed, if either party is ^^^^^ 
present, the taxation shall be proceeded with. 

(o) Tke Don JUeardo, 6 P. D. 122. 
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R^i— i4i-i4a. 14]^^ Within one week from the completion of 
B6T16W within the taxation apphcation may be made, by either 
party, to the judge to review the taxation. 

The court will not ordinarily interfere with the discre- 
tion of the registrar in the matter of taxation, excepting 
where such taxation may have been erroneous in prin- 
ciple (p). 

who^m^ytox •j^^2. Costs may be taxed either by the judge or 
by the xegistrar, and as well between solicitor and 
client, as between party and party. 

SSJSiSh^ 143. If in a .taxation between solicitor and 

£^tion bi client more than one-sixth of the bill is struck off, 
andoitont. the solicitor shall pay all the costs attending the 

taxation. 

. 

SiS B^S^rar 1^' The foes to be taken by any district regis- 
trar shall, if either party desires it, be taxed by the 
judge. 

As to costs generally, see Rule 132 and notes. 

APPRiaSEMENT AND SaLE, EtC. 

SdMaiest • 145. The judge may, either before or after final 
SSJ^tobe judgment, order any property under the arrest of 
•old. the court to be appraised, or to be sold with or 

without appraisement, and either by public auction 
or by private contract, and may direct what notice 
by advertisement or otherwise shall be given or 
may dispense with the same. 

Appraisement. — The commission directs the marshal 
to reduce into writing an inventory of the property, to 
choose proper persons to appraise the property according 
to its value, and then to have a cei*tificate of such value 
reduced into writing signed by himself and the appraiser 
and filed in the proper registry, together with the commis- 

(jt>) Wma. & B., 2nd Ed. 479 ; see also The Karla, Br. & L. S67. 
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fiion. An official appraisement is conclusive of I 
the property (g). 

Where parties insist on an official appraisei i 
the owners of the property have given in it 
they may have to bear the costs of the apprais : 

If there is a substantial difference betw< i 
valuations, the plaintiffs may be entitled to the 
appraisement («). 

The court ordered the sale of a foreign i 
report of the marshal that it was desirable si i 
sold, and subject to the filing of an affidavit, \ ; 
cause of action and stating that no appearan : 
entered {t). 

An order will not be made for the sale of a 
upon the application of the owner, where such < 
proceeded against in the court (u). 

146. If the property is deteriorating 
the judge may order it to be sold forthwi 

147. If the property to be sold is of sii 
the judge may, it he thinks fit, order it : 
without a commission of sale being issue < 

148. The judge may, either before or 
judgment, order any property under arr- 
court to be removed, or any cargo undei: 
board ship to be discharged. 

149. The* appraisement, sale, and n 
property, the discharge of cargo, and i 
lition and sale of a vessel condemned i 
Slave Trade Act, shall be effected under i: 
rity of a commission addressed to the 

(q) The cargo ex TeniM, L. R. 1 Ad. 50. 

(r) The Commodore^ 1 Spk. 175n; Wms. k B. 310. 

(i) TKePavl, L. R. 1 A. & E. 57 ; 35 L. J. Ad. 16. 

(t) The Bereules, 11 P. D. 10. 

(tt) The Wexford, 13 P. D. 10. 
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Batoaiio-igft yonng Qf commissions of appraisementi sale, ap- 
praisement and sale, removal, discharge of cargo 
and demolition and sale will be found in the 
appendix hereto, Nos. 44 to 49* 

If at the auction, where the sale is byanction, the biddings 
do not reach the appraised value, the property cannot be 
sold, but an order must be obtained from the judge for 
leave to sell it for a smaller sum, or for what it will fetch (t;). 

to&™ •T/d*'* 150. The commission shall, as soon as possible 

arewn. ^^^^ ^^^ execution, be filed by the marshal, with 

a return setting forth the manner in which it has 
been executed. 



^SJ^Sein'to 151. As soon as possible after the execution of 

~°^- a commission of sale, the marshal shall pay into 

court the gross proceeds of the sale, and shall with 

the commission file his accounts and vouchers in 

support thereof. 

When a sale has been effected of a ship or other prop- 
erty by the marshal, he delivers possession to the purchaser, 
where it is capable of delivery, and if required to do so 
executes a bill of sale to him. On production of the bill 
of sale, and an office copy of the order of court ordering 
the sale, to the officer of customs at the port of registry of 
the ship, a new certificate of registry will be granted to 
the purchaser. By the dale a perfect title is vested in the 
purchaser free from all suits and claims of every kind. 
All demands against the ship can, after the sale, only be 
enforced against the proceeds {w), 

dep'u^ymw' ^^^- ^^® registrar shall tax the marshal's 

tobe tiS'^''* account, and shall report the amount at which he 

considers it should be allowed ; and any party who 

is interested in the proceeds may be heard before 

the registrar on the taxation. 

(r) Wins. & B. 818. 
{to) Wms. & B. 8] 3. 
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163. Application may be made to the judge on '^*^ 



IM-IM. 



motion to review the registrar's taxation. Review of Buoh 

^ taxation. 

154. The judge may, if he thinks fit, order inspection of 
any property under the arrest of the court to be ^^^'^^ "^'••'• 
inspected. A form of order for inspection will be 

found in the appendix hereto, No. 50. 

DiSCONTINXJ ANCB . 

155. The plaintiff may, at any time, discon- J^**^^*^* ™»y^ 
tinue his action by filing a notice to that effect, SJt?ci°*oottt 
and the defendant shall thereupon be entitled to ° '°° *^***' 
have judgment entered for his costs of action on 

filing a notice to enter the same. The discon- 
tinuance of an action by the plaintiff shall uot}^ottjpw>j^ 
prejudice any action consolidated therewith or any^^*"**'* 
counter-claim previously set up by the defendant. 
Forms of notice of discontinuance and of notice to 
enter judgment for costs will be found in the 
appendix hereto, Nos. 51 and 62. 

Where a plaintiff elects to discontinue his action before 
trial, the ordinary rule is that he must pay defendant's 
costs (a?). 

Where money has been paid into court in lieu of bail, 
and the res has been arrested without due cause, if the 
plaintiff discontinues his action he may be ordered to 
pay interest on the sum paid into court, in addition 
to costs {y). 

In an action for damages by collision an agreement 
was signed by the parties as follows ; — ''We hereby consent 
to this action being discontinued without costs on the 
ground of inevitable accident." Defendants afterwards 
obtained the usual decree limiting their liability and paid a 
sum into eouri It was held that the plaintiffs might 
claim against the fund in court; that the agreement and 

(z) The J. H. HenktM, 12 P. D. KM. 
(y) The Wedtm Ocean, J^ R. 3 Ad, 4A 
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■aiM i6t, UT. order for diBCoatinaance operated as a discontinuance, 
and not as a release of the first action (z). 

Consents. 

^hS'JS ^^^- ■^y consent in writing signed by the 

■ordw of ooDrt. parties may, by permission of the registrar, be filed, 
and shall thereupon become an order of court. 

See instance of consent in note to preceding rule. See 
also The Kara, 13 P. D. 24. 

It is the practice in the Admiralty Division (Eng.), for 
the parties in an action, by tlieir solicitors, to enter into and 
file aj^reements such as here contemplated, e. ^. in a salvage 
case, agreeing upon the value of the ship, cargo and freight 
at the time of its being brought into safety ; in cross-actions 
of damage, that the actions may be tried on the same evi- 
dence, or the same evidence and same pleadings ; agreeing 
that the action and all matters in difierence in the action 
be refen-ed to the registrar, assisted by merchants, the 
defendant admitting his liability to the plaintiff for such 
amount aa he may prove due (if any); or such other mattera 
as may be the subject of such consent (a). 

Certificate of State of Action. 

iui2°?Mtt2a. 157. Upon the application of any person the 
registrar shall, upon payment of the usual fee, 
certify as shortly as he conveniently can, the 
several proceedings had in hia office in any action 
or matter, and the dates thereof. 

Certificates of the state of tlie action are taken out and 
filed wherever it is necessary upon any motion in chambers 
or in court to show the stage at which the proceedings may 
be at the time ; e.gr. on a motion by the defendant to dis- 
miss the action for want of prosecution where the plaintiff 
in an action in personam, or in an action in rem, being 
required to deliver a statement of claim, makes default in 
so doing. (See Williams & Bruce, Ad. Prac. 2nd ed., 355- 
10 c. A. 
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367); also, where under Rule 115 or 118 
made for leave to proceed, or to fix the tiix 
trial. 

Appeal from the Judgment ob Ordee 
Judge in Admiralty to the Excheqi 

Rules 158 to 176 (both inclusive) as well 

and the Tables of Fees appended to these ru 

the scope of s-s. 2 of s. 7 of The Colonial Gov 

cUty Act, 1890 y as being rules respecting ma 

or local concern (6). 

A construction is placed upon the express 

and " local appeal," by s. 15, Colonial Courts 

Act, 1890, q, V. 

158. Any person who desires to a 
Exchequer Court, from any judgment 
Local Judge in Admiralty of the said 
give security in the sum of two hundr 
such judgment or order is final, or if ir 
in the sum of one hundred dollars, to 
tion of such local judge, or of the j 
Exchequer Court, that he will effect 
cute his appeal and pay such costs 
awarded against him by the Excheque: 
the appeal is by or on behalf of the 
security shall be necessary. 

The appeal may be direct to the Supr 
Canada from any final judgment, decree, or c 
judge, subject to the provisions oiP the Exc 
Act regarding appeals (c). 

A decree in an Admiralty action, fixing 
but leaving the damages to be assessed, is nc 

169. All appeals to the Exchequei 
any judgment or order of any Locj 

{h) See Imp. Ord. in Council of March 15, 1898, (Appez 

(c) See The Admiralty Act, 1891, s. 14, s-s. 2, p. 6, anU 

(d) Th^ Duke ofBueeUugh, 1892, P. (G. A.) 201. 
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Bniaii6S,i<i. The appellate court in Admiralty cases endeavours to 
find out the real merits of the question without requirin(2^ 
that rules of practice should be strictly conformed to (/). 

In salvage cases, if the justice of the case requires it, a 
court of appeal will increase the amount (g). 

The Court of Appeal (Eng.), upon appeal from a judg- 
ment after trial or hearing of any cause or matter upon the 
merits, save as to matters arising subsequently to the 
decision appealed from, admits further evidence on special 
grounds only, and not without special leave of the court (h\ 
Leave to adduce further evidence was refused in the case 
of the Scindia, awpra (i). 

New trial. 263. If, upoH tho hearing of any appeal, it 

shall appear to the Exchequer Court, that a new 
trial ought to be had, it shall be lawful for the said 
court, if it shall think fit, to order that the verdict 
and judgment shall be set aside, and that a new 
trial shall be had. 

Where a disputed fact involving nautical questions was 
raised by an appeal from judgment of Maritime Court of 
Ontario, as in case of a collision, the Supreme Court would 
not reverse the decision of court below merely on balance 
of testimony (j), 

nSSS^no^giU ^^^' I* shall not, under any circumstances, be 
SSSfon^by necessary for a respondent to give notice of motion 
r^/eS!.^'^"- by way of cross-appeal, but if a respondent intends, 
upon the hearing of the appeal, to contend that the 
decision of the local judge in Admiralty should be 
varied, he shall within the time specified in the next 
rule, or such time as may be prescribed by special 
order, give notice of such intention to any parties 

(/) The Sally, 2 C. Rob. 229 ; Le Louis, 2 Dods. 239. 
{g) The Seindia, L. R. 1 P. C. 241 ; 4 Moo. P. C. N. S. 84. 
(h) Wms. & B. 2nd Ed. 653. 

(t) See also Guimaraens v. Preston, The Ship Thirteenth of June, 4 Moo. 
P. C. 167 ; Hocguard ▼. Regr., The Newport, 11 Moa P. C. 166. 
(;) The Pieton, 4 S. C. R. 64a 
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Bni— 169-172. i^ Admiralty bearing on such question shall, sub- 
ject to any special order, be brought before the 
Exchequer Court as follows : — 

(a) As to any evidence taken by aflfidavit, by 

the production of printed copies of such 
of the aflSdavits as have been printed, and 
office copies of such of them as have not 
been printed ; . 

(b) As to any evidence given orally, by the pro- 

duction of a copy of the judge's notes, or 
such other materials as the court may 
deem expedient. 

Judge may 169. Whcrc evidcncc has not been printed in 

order evidence *-^ 

to be printed, jjj^g procccdings bcforc the Local Judge in Admir- 
alty, the Local Judge in Admiralty, or the Judge 
of the Exchequer Court, may order the whole or 
any part thereof to be printed for the purpose of the 
appeal. Any party printing evidence for the pur- 
pose of an appeal withoiTt such order shall bear the 
costs thereof, unless the Judge of the Exchequer 
Court shall otherwise order. 

SyuitoSo?" 170. If, upon the hearing of an appeal, a ques- 

LocaiJudge. |.j^^ sxi&e as to the ruling or direction of the Local 

Judge, the Exchequer Court shall have regard to 
verified notes or other evidence, and to such other 
materials as the court may deem expedient. 

Interlocutory 171. Upon auv appcal to the Exchequer Court 

order not x •/ *. x j. 

S?t to bir^^"' no interlocutory order or rule from which there has 
coS?^"*'' been no appeal shall operate so as to bar or pre- 
judice the Exchequer Court from giving such de- 
cision upon the appeal as may be just. 

Limitation of 172. No appeal to the Exchequer Court from 
tame or ap- ^^^ intcrlocutory order, or from any order, whether 
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_ Ei# in. officer may compute such interest without any 
order for that purpose. 

bSS^SS to Thb. foregoing Rules 158-176 relate to appeals from a 
co£?"* local judge in Admiralty to the Exchequer Court of 
Canada. On appeals from the Exchequer Court to the 
Supreme Court of Canada, there is an appealable value 
fixed at 8500. The amount to be deposited with the 
Registrar of the Supreme Court by way of security for 
costs is $50 (k). 

cSSS to^thJ"*" By 3 & 4 Will. IV. c. 41, the appeal from Vice- Admiralty 
vy ounci . (^^^^j^ which had formerly been to the High Court of 

Admiralty, were thereafter to be to the Privy Council, and 
they were so continued under the operation of the Vice- 
Admiralty Courts Act, 1863, now repealed by The Colonial 
Courts of Admiralty Act, 1890 ; which latter enactment, 
however, still continues the appeal from such courts, that 
is to say, from the Colonial Courts of Admiralty thereby 
ci'eated, to Her Majesty in Council (Z); re-enacting sub- 
stantially the provisions of the former Acts regarding 
appeals from Vice- Admiralty Courts, and providing that 
after a decision on local appeal, i.6., in the case of Canada, 
a decision by the Supreme Court, upon an appeal from the 
Exchequer Court or from a local judge in Admiralty, there 
shall be an appeal to Her Majesty in Council. ' Such appeal 
being governed by the further provisions of the Act, and 
also by rules of the Judicial Committee of the Privy Coun- 
cil established by order in council. 

Payments into Court. 
Receivable 177. All monevs to be paid into court shall be 

order. •' ^ 

paid, upon receivable orders to be obtained in the 
registry, to the account of the registrar at some 
bank in the Dominion of Canada to be approved by 
the judge, or, with the sanction of the treasury 
board, into the treasury of the Dominion. A 

{k) 53 Victx. 36. 

(I) C. C, A. Act, 1890, R. 6. See Appendix, 
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form of receivable order will be founc 
appendix hereto, No. 54. 

178. A bank or treasury receipt for th 
shall be filed, and thereupon the payment i 
shall be deemed to be complete. 

Payments out of Coubt. 

179. No money shall be paid out of 
cept upon an order signed by the judge, 
ing a receipt to be prepared in the reg 
party to whom the money is payable n 
order will receive a cheque for the amom 
by the registrar, upon the bank in which tl 
has been lodged, or an order upon the tre 
such form as the treasury board shall di 
form of order for payment out of court will 
in the appendix hereto, No^ 56. 

Caveats. 

180. Any person desiring to prevent tl 
of any property may file a notice, und( 
within 'three days after being required to < 
give bail to any action or counter-claim t 
have been, or may be, brought against the j 
and thereupon the registrar shall enter a c 
the caveat warrant book hereinafter me 
Forms of notice and a caveat warrant will 
in the appendix hereto, Nos. 56 and 57. 

The instrument here called a notice is in 
CJourt (Eng.) in Admiralty called a prsBcipe. In 
the party undertakes to enter an appearance, as '^ 
give bail (m). See Rule 228 infra, as to cases not 
for by these rules. 

(m) Wms. & B. 2nd Ed. 637. 
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Bqies i8i-i8g. \Q\ ^y person desiring to prevent the release 

Caveat release, of any property under arrest, shall file a notice, 

and thereupon the registrar shall enter a caveat in 

the caveat release book hereinafter mentioned. 

Forms of notice and of caveat release will be found 

in the appendix hereto, Nos. 58 and 69. 

Where a caveat release is entered, and groundless objec- 
tions are taken to the sufficiency of bail, the party entering 
the caveat may be condemned in damages and costs (n); and 
see Rule 185, infra. 

182. Any person desiring to prevent the pay- 
ment of money out of court shall file a notice, 
and thereupon the registrar shall enter a caveat 
in the caveat payment book hereinafter mentioned. 
Forms of notice and of caveat payrnent will be 
found in the appendix hereto, Nos. 60 and 61. 

183. If the person entering a caveat is not a 
party to the action, the notice shall state his name 
and address, and an address within three miles of 
the registry at which it shall be sufficient to 
leave all documents required to be served upon 
him. 



Caveat pay 
meut. 



Address of 
caveator. 



Arrest of prop- 
erty agaiuBt 
caveat. 



Caveator liable 
for costs, when. 



184. The entry of a caveat warrant shall not 
prevent the issue of a warrant, but a party at 
whose instance a warrant shall be issued for the 
arrest of any property in respect of which there 
is a caveat warrant outstanding, shall be con- 
demned in all costs and damages occasioned there- 
by, unless he shall show to the satisfaction of the 
judge good and sufficient reason to the contrary. 

185. The party at whose instance a caveat 
release or caveat payment is entered, shall be con- 
demned in all costs and damages occasioned there- 

(n) The Don Ricardo, 5 P. D. 121. 
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357); also, where under Rule 115 or 118 application is BiOa^iMjio^ 

made for leave to proceed, or to fix the time and place of 

trial. 

Appeal from the Judgment or Order of a Local 
Judge in Admiralty to the Exchequer Court. 

Rules 158 to 176 (both inclusive) as well as Rule 224, • 

and the Tables of Fees appended to these rules, are within 

the scope of s-s. 2 of s. 7 of The Colonial Courts of Adrair- 

alty Act, 1890, as being rules respecting matters of detail 

or local concern (6). 

A construction is placed upon the expressions " appeal" 

and " local appeal," by s. 15, Colonial Courts of Admiralty 

Act, 1890, q. V. 

158. Any person who desires to appeal to the Appeal to 
Exchequer Court, from any judgment or order of a SSTt'u)*]'??' 
Local Judge in Admiralty of the said court, shall "^^'"'"y- 
give security in the sum of two hundred dollars if 
such judgment or order is final, or if interlocutory, 
in the sum of one hundred dollars, to the satisfac- 
tion of such local judge, or of the judge of the 
Exchequer Court, that he will eflEectually prose- 
cute his appeal and pay such costs as may be 
awarded against him by the Exchequer Court. If JJt*^7r^t<> 
the appeal is by or on behalf of the Crown, no^**®'"''*^ 
security shall be necessary. 

The appeal may be direct to the Supreme Court of 
Canada from any final judgment, decree, or order of a local 
judge, subject to the provisions of the Exchequer Court 
Act regarding appeals (c). 

A decree in an Admiralty action, fixing the liability, 
but leaving the damages to be assessed, is not final {d), 

169. All appeals to the Exchequer Court from ah appeals to 

bo by way of 

any judgment or order of any Local Judge in«»b««*«»« 

[b) See Imp. Ord. in Council of March 15, 1893, (Appendix). 

(c) See The Admiralty Act, 1891, b. 14, s-t. 2, p. 6, ante. 
{d) Th€ Duke of BueeUtiffh, 1892, P. (C. A.) 201. 
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Instruments, etc. 
197. Every waxrant, release, commission, at- 
tachment, and other instrument to be executed by 
any officer of, or commiBsioner acting under the 
authority of, the court, shall be prepared in the 
registry and signed by the registrar, and shall be 
issued under the seal of the court. 
Sj!*"^*™'' 198. Every document issued under the seal of 
the court shall bear date on the day of sealing and 
shall be deemed to be issued at the time of the 
sealing thereof. 

wS^iS""° 199- Every document requiring to be served 
shall be served within twelve vxontlis from the date 

f.hornnf nthAmnan fhp n(^vv\of shflU nnt, hp vflliH 
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203. Any number of documents in the same ^"^^ «»-aoT . 
action may be filed with one and the same minute. 

Time. 

204. If the time for doing any act or taking Time, 
any proceeding in an action expires on a Sunday, 

or on any other day on which the registry is 
closed, and by reason thereof such act or proceed- 
ing cannot be done or taken on that day, it may 
be done or taken on the next day on which the 

registry is open. 

• 

206. Where, by these rules or by any order Fiwt day ex. 
made under them, any act or proceeding is ordered 
or allowed to be done within or after the expiration 
of a time limited from or after any date or event, 
such time, if not limited by hours, shall not include 
the day of such date or of the happening of such 
event, but shall commence on the next following 
day. 

206. The judge may, on the application of Jjjjs*^*/ 
either party, enlarge or abridge the time prescribed ^^^^^"^ **™*- 
by these rules or forms or by any order made under 

them for doing any act or taking any proceeding, 
upon such terms as to him shall seem fit, and any 
such enlargement may be ordered although the 
application for the same is not made until after 
the expiration of the time prescribed. 

Sittings of the Court. 

207. The judge shall appoint proper and con- J^f ««^^ »p^ 
venient times for sittings in court and in chambers, 

and may adjourn the proceedings from time to 
time and from place to place as to him shall seem 
fit. 
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SvlM 908.818L 



Registry bours. 



Attendance at 
sittingR. 



Marshal to 
execute in- 
struments. 



Or employ 
competent 
person. 



Holidays. 



Hegistby and Beoistrab. 

208. The registry shall be open to suitors dur- 
ing fixed hours to be appointed by the judge. 

209. The registrar shall obey all the lawful 
directions of the judge. He shall in person, or by 
a deputy approved of by the judge, attend all 
sittings whether in court or in chambers, and shall 
take minutes of all the proceedings. He shall 
have the custody of all records of the court. He 
shall not act as counsel or solicitor in the court. 

Mabshal. 

210. The marshal shall execute by himself or 
his officer all instniments issued from the court 
which are addressed to him, and shall make returns 
thereof. 



211. Whenever, by reason of distance or other 
sufficient cause, the marshal cannot conveniently 
execute any instrument in person, he shall employ 
some competent person as his officer to execute 
the same. 

Holidays. 

212. The registry and the marshal's office shall 
be closed on Sundays, Good Friday, Easter Mon- 
day, Easter Tuesday, and Christmas Day, and on 
such days as are appointed by law or by proclama- 
tion to be kept as holidays or fast days. 

Records of the Court. 
Becordsof 213. Thcrc shall be kept in the registry a book, 

eourt; liiinute ^ o ./ 7 

^°^- to be called the minute book, in which the registrar 

shall enter in order of date, under the head of each 
action, and on a page numbered with the number 
of the action, a record of the commencement of 
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the action, of all appearances entered, all docu- *^^* «M>na 
ments issued or filed, all acts done, and all orders 
and decrees of the court, whether made bj^ the 
judge, or by the registrar, or by consent of the 
parties in the action. Forms of minute of order Forms. 
of court, of minute on examination of witnesses, 
of minute of decree, and of minutes in an action 
for damage by collision, will be found in the 
appendix hereto, Nos. 70 to 73. 

214. There shall be kept in the registry a cayeat books, 
caveat warrant book, a caveat release book, and a 
caveat payment book, in which all such caveats, 
respectively, and the withdrawal thereof, shall be 
entered by the registrar. 

216. Any solicitor may inspect the minute ^^d Jj»pj^«i by 
caveat books. 

216. The parties to an action may, while the By parties, 
action is pending, and for on^ year after its termin- 
ation, inspect, free of charge, all the records in the 
action. 

217. Except as provided by the two last pre- no other per- 
ceding rules, no person shall be entitled to inspect '^°'' 

the records in a pending action without the per- 
mission of the registrar. 

218. In an action which is terminated, any if action 

. m 1 # . terminated; 

person may, on payment of a search fee, mspect "«^o*^ '•«• 
the records in the action. 

Copies. 

219. Any person entitled to inspect any docu-o«ce«>p*«- 
ment in an action shall, on payment of the proper 
charges for the same, be entitled to an office copy 
thereof under seal of the court. 



94 Exchequer Court — Admiralty. 

t^am^^ Forms. 

porm«. 220. The forms in the appendix to these rules 

shall be followed with such variations as the cir- 
cumstances may require, and any party using any 
other forms shall he liable for any costs occasioned 
thereby. 

As to the forms of pletulinga appended to the Admiralty^ 
Rules of the High Court, England, it was said by Sir J. 
Hannen that those forms were only to be taken as speci- 
mens of the character of the pleadings, and were not to 
be slavishly adhered to, though the pleader must endeavour 
to state the case in as succinct a form as possible ; ob- 
serving at the same time that his decision applied only to- 
the particular case before him (a). 

Fees. 
p««» 221. Subject to the following rules, the fees 

set forth in the tables of fees in the appendix 
hereto shall be allowed on taxation. 
^ot^tab^ 222. In any proceeding instituted in the regis- 
instaoipi.. (.j,y ^^ Ottawa the fees to be taken by the registrar 
shall be paid in stamps, and the proceeds of the 
sale of such stamps shall be paid into the Con- 
solidated Revenue Fund of Canada. 
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225. Where costs are awarded to a plaintiff ^"^ ga5-M9. 
the expression ''sum in dispute" shall mean the " sum in dis- 

. . pute." 

sum recovered by him in addition to the sum, if 
any, counter-claimed from him by the defendant ; 
and where costs are awarded to a defendant, it 
shall mean the sum claimed from him in addition 
to the sum, if any, recovered by him. 

226. The judge may, in any action, order that Haif./eee. 
half fees only shall be allowed. 

227. If the same practitioner acts as both^cttog^bothM. 
counsel and solicitor in an action, he shall not for «'"^*<»'- 
uny proceeding be allowed to receive fees in both 
capacities, nor to receive a fee as counsel where 

the act of a solicitor only is necessary. 

Cases not Provided for. 

228; In all cases not provided for by these Pj^gjjt*" 
Kules the practice for the time being in force in £„§:*'*' 
respect to Admiralty proceedings in the High 
Court of Justice in England shall be followed. 

The practice in Admiralty proceedings in England is 
governed by the Rules of the Supreme Court, 1883, one of 
which provides that where no other provision is made by 
the Judicature Acts or Rules, the procedure and practice 
existing at the time of the passing of such rules ^hall re- 
main in force ; as to which it is said, that to a great extent 
the procedure and practice thus remaining in force is the 
procedure and practice founded on the Rules of 1859, viz., 
of the former High Court of Admiralty (t). 

Commencement of Rules. 
229. These Bules shall come into force on the Tb«M bojot id 

toroe on notice 

day on which notice of the approval thereof by*"^*"**^- 
His ExceUency the Governor-General in Council, 
and by Her Majesty in Council shall be published 

it) Wma. ft B. 2lid cd., 565. 
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B»to 230. JQ ttj^g Canada Gazette^ and shall apply to all 
actions then pending in the Exchequer Court of 
Canada on its Admiralty side, as well as to actions 
commenced on and after such day (?/). 

Repealing Clause. 

Rules repealed 230. Ffom aud after the day on which the 
notice of the approval of these Rules by His 
Excellency the Governor- General in Council and 
by Her Majesty in Council, is published in the 
Canada Gazette^ the following rules and regula- 
tions, together with all forms thereto annexed, 
and the table of fees nnw in force in the Exchequer 
Court in Admiralty proceedings, shall, in respect 
to any such proceeding in such court be repealed : — 

v^. RuieB. (a) The rules and tables of fees for the Vice- 

Admiralty Courts established by an Order of -Her 
Majesty in Council of the 23rd of August, 1883 ; 
and 

M^j^ontario (J) Thc rulcs and regulations and the table of 
fees previously in force in the Maritime Court of 
Ontario, and made by the judge of such court on 
the 31st day of January, 1889, and approved by 
His Excellency the Governor-General in Council 
OH the 14th day of Febniary, 1879, and all rules 
of the said Maritime Court of Ontario. 

Dated, at Ottawa, this 6th day of December, 
A.D., 1892. 

GEO. W. BURBIDGE, 

J, E, C. 



(tt) See note p. 1, antef and Orders in Council, post. 



APPENDIX. 



I. FORMS. 



No. 1. [Bole 4. 

Title of Court. • 

In the Exchequer Court of Canada. 

In Admiralty. 

or (if inMituted in a District Registry) 

In the Exchequer Court of Canada. 
The Quebec (or as the cctse may he) Admiralty District. 



No. 2. [Bale 4. 

Title of Action in rem. 

[Title of court.] 

No. [Ju're insert the number of the action.] 

A B., Plaintiff. 

against 
(a) The ship 

or (b) The ship and freight. 

or (c) The ship her cai^ and freight. 

or (if the action is against cargo only), 

(d) The cargo ex the ship [state na/me of ship on 

board of which the cargo now is or lately was 
laden]. 

or (if the action is against the loroceeds realized by the 
sale of the ship or cargo), 

(e) The proceeds of the ship 

or (f) The proceeds of the cargo ex ttie ship 

or as the case may be. 

Action for [state natv/re of action, whether for damage 
by collision, wages, bottomry, &c., as the case Tnay be]. 

H.A.A.— 7 
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Bnle 4 ] No. 3. 

Title of Action in Personam. 

[Title of court] 

No. [here insert the number of the action.] 

A. B., Plaintiff 
against 
The owners of the ship [or as the case may be]. 

Action for [staie nature of action as in preceding form]. 



Bole 4.] No. 4. 

Title of Action in the Name of the Crown. 

[Title of court.] 

No. • [insert number of action] . 

Our Sovereign Lady the Queen. 

[add, where necessary y in Her office of Admiralty] . 

against 

(tt) The ship , [oTasth€ case may be] , 

or, 

(b) A. B. &c, [the person or persons pivceeded 
against.] 

Action for [state nature of action' . 



Kuies.] No. 5. 

Writ of Summons in rem. 
(l.s.) [Title of court and action]. 

» 

Victoria, by the grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith, Empress of India. 

To the owners and all others interested in the ship 
[her cargo and freight, etc., or as the case mxiy be]. 

We command you that, within one week after the ser- 
vice of this writ, exclusive of the day of such service, you 
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do cause an appeiirance to be entered for you in our 
Exchequer Court of Canada in the above-named action; 
and take notice that in default of jour ao doing the said 
action may proceed, and judgment may be given, in your 
absence. 

Given at Ottawa {or as the case may be) in our said 
court, under the aeal thereof, this day of 

18 , 

Memora'ndum to be subsorihed on the torit. 

This writ may be served within twelve months iipm 
the date thereof, exclusive of the day of such date, 
but not afterwards. 

The defendant (or defendants) may appear hereto by 
entering an appearance {or appearances) either per- 
sonally or by solicitor at the registry of the said 
court situate at Ottawa {or as the case may be). 
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The defendant {or defendants) may appear hereto by 
entering an appearance {or appearances) either 
personally or by solicitor at toe r^stry of the 
said court situate at Ottawa (or oa the caae may 



Bales 6-90-28.] 



No. 7. 



Writ of Summons in Personam for service out of 

Jurisdiction. 



(l.s.) 



[Title of court and a^ion,] 
Victoria, by the grace of God, etc. 



To C. D., of 



, E. F., ol 



We command you that within {here ilieert the number of 
clays directed by the judge ordering the service or notice) after 
the service of this writ (or notice of this tvrit, as the case may 
be), on you, inclusive of the day of such service, you do 
cause an appearance to be entered for you in our Exchequer 
Court of Canada, in the above-named action, and take notice 
that in default of your so doing the plaintiff may proceed 
therein, and judgment may be given in your absence. 

Given at Ottawa {or as the case may be) in our said 
court, under the seal thereof, this day of 

18 . 

Memorandum to be aubscribed on Writ as in Form No, 6. 

Indorsement to be rrwide on the Writ before the i88ue 

thereof 

N.B. — This writ is to be used where the defendant or 
all the defendants, or one or more defendant or defendants, 
is or are out of the jurisdiction. When the defendant to be 
served is not a British subject, and is not in British domin- 
ions, notice of the writ and not the writ itself, is to be 
served upon him. 



* • • • • 

• • • 



• 



• . 



• • 



• • 
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(8) All docilmentji ^required to be served upon the said 
plaintiff in the action .ti\ay be left for him at [insert address 
for service within iHtee miles of the registry], 

• • • 

Wher^ltfii *Action is in the Name of the Crown. 

;*• • . 

(1^"^» 9., etc., claims [insert discription of claim cw 

giv^^iic^Porm No, 10,] 

\ (2]r*Thi8 writ was issued by A. B. [state name and 
****q^res8 of person prosecuting in the name of the Crovrriy 

\ lor his solicitor, as the com may be,] 

 

(8) All documents required to be served upon the Grown 
in this action may be left at [insert address for service 
within three Tniles of the registry]. 



Rule 6.) No. 10. 

Indorsements of Claim. 

(1) Damage by collision : 

The plaintiffs as owners of the ship *'ifar^ " [her cargo 
and freight, dtc.y or as the case may be] claim the sum 
of $ against the ship "Jane" for damage occasion- 

ed by a collision which took place [state where] on the 
day of 9 and for costs. 

(2) Salvage : 

The plaintiffs, as the owners, master, and crew of the 
Ship ''Mary" claim the sum of $ for salvage services 

rendered by them to the ship "Jane" [her cargo and 
freight dc, or as the case may be] on the day of 

18 , in or near [state where the services were 

rendered], and for costs. 

(8) Pilotage : 

The plaintiff claims the sum of $ for pilotage of 

the ship ''Jane" on the day of 18 

from [state where pilotage commenced] to [state where pilotage 
ended] , and for costs. 

Rule 0.] 

(4) Towage : 

The plaintiffs, as owners of the ship "Mary" claim the 
sum of $ for towap[e services rendered by the said 

ship to the ship " Jane " [her cargo and freight, <£*c., or 
as the case may be] , on the day of 18 , 



at or near \state where the lerviets icere rendered] , and for 
eoats. 

(6) Matter'a waget and dithitrtemenU : 
The plaintiff claims the eum of % , for his wa^es 

and disbarBements as master of the ship "Mary" and to 
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shall give bail in the sam of f , the valae of his said 

shares, for the safe retarn of the ship to the Dominion of 
Canada [or to the District,<u the case may be], 

(11) Bottomry: 

The plaintiff, as assignee of a bottomry bond, dated 
the day of , and granted by C.D.^ as master 

of the ship ''Mary " of , to A. B. at the port of 

, claims the sum of $ against the ship "Mary '* 

[her cargo and freight, ct*c., or as the case may he^] as the 
amount due to him under the said bond, and for costs. 

(12) Derelict: 

A. B., claims to have the derelict ship "Mary" [or 
cargo, dtc, as the case may be,] condemned as forfeited to 
Her Majesty in Her Office of Admiralty. 

(18) Piracy : 

A.B.9 Commander of H.M.S. "Torch" claims to have 
the Chinese junk " Tecximseh " and her cargo condemned 
as forfeited to Her Majesty as having been captured from 
pirates. 

(14) Slave Trade: 

A.B., Commander of H.M.S. "London" claims to have 
the vessel, name unknown [together with her cargo and 12 
slaves] seized by him on the day of 18 , 

condemned as forfeited to Her Majesty, on the ground that 
the said vessel was at the time of her seizure engaged in or 
fitted out for the slave trade, in violation of existing 
treaties between Great Britain and Zanzibar (or of the Act 
5 Geo. IV. c. 118, or as the case may be). 

or 

CD., the owner of the vessel [and cargo» 

or as the case may be] captured by H.M.S. "London " on 
the day of 18 , claims to have the said 

vessel [and cargo, or as the case may be] restored to him i.to- 
gether with costs and damages for the seizure thereof]. 

(16) Under Pacific Islander^s Protection Acts : 

A.B.| as Commander of H.M.S. "Lynx" claims to have 
the British ship "Mary" and her cargo condemned as for- 
feited to Her Majesty, for violation of the Pacific Islanders 
Protection Acts, 1872 and 1875. 

(16) Under Foreign Enlistment Act : 

A.Bv» elaims to have the British ship "Mary " together 
With the artes and mbnitions of war on board thereof, cou* 
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(2) By Solicitor for defendant. 

[Title of court and action.'\ 

Take notice that I appear for C. D. of [imert address of 
0. D.] in this action. 

Dated this day of 18 

(Signed) X. Y. 

Solicitor for C. D. 
My place of business is 
My address for service is 



Rule 98.] No. 13. 

Indorsbmbnt of Set- off or Countbr-cl^im. 

The defendant [or, if he be one of several defendants the 
defendant G. D.] owner of the ship '' Mary " {or as the case 
may he] claims from the plaintiff [or claims to set-off against 
the plaintiff's claim] the sum of for [state the nature 

of the set-off or counter-claim and the relief or remedy required 
as in form No. 10, mutatis mutandis] and for costs. 



Rule afiw] 



No. 14. 

Affidavit to Lead Warrant. 

[Title of court and action.] 

I, A. 6., [state name and address] make oath and say 
that I have a claim against the ship '' Mary " for [state 
nature of claim] . 

And I farther make oath and say that the said claim 
has not been satisfied, and that the aid of this court is 
required to enforce it. 

On the day of 18 

the said A. B. was duly sworn to 
the truth of this affidavit at 

Before me, 

E. P., Ac. 

or 
Where the Action is in the name of the Crown^ 

ly A. B., dtc. [state name and address of person suing in the 
tiame of the Crown] make oath and say that I claim to have 



(Signed) A.B. 
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Bule 44.] No. 16. 

Gertifioate of Seevioe to be Indorsed on the Warrant 

AFTER Service thereof. 

This warrant was served by \9iaU by whom and in what 
mode service wom effected] on the day 

of 18 

(Signed) G.H., 

Marshal of the Admiralty District of [or, 

sheriff of the county of , or as the case may he,] 



Rule 46.] 



No. 17. 
Bailbond. 



[TiiU of court and action,] 



Enow all men by these presents that we [insert namesy 
addresses and descriptions of the sureties in full] hereby 
jointly and severally submit ourselves to the jurisdiction 
of the said coutt, and consent that if the said [insert name 
of party for whom bail is to be given^ and state whether 
plaintiff or defendant] , shall not pay what may be adjudged 
against him in the above named action, with costs [or, for 
costs, if bail is to be given only for costs], execution may 
issue against us, our heirs, executors and administrators, 
goods and chattels, for a sum not exceeding [state sum in 
letters] dollars. 

This bailbond was signed by 
the said and 

the sureties, the day of 

18 , in the registry 
of the Exchequer Court of Can- 
ada [or as the case may be]. 

Before me. 



Signatures of sureties. 



E. P., 

Registrar, or District Begistrar, 

[or clerk in the registry, or Commis- 
sioner to take bail, or as the case 
may he]. 
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No. 18. [Biile«. 

COHHIBBION TO TaES BaU,. 
[T*'** of court and action.'] 
[l.b.] Viotoru, Etc. 

To \»tate name and dfcription ofcommittioner], greeting. 
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On the day of 

18 , the said was daly 

sworn to the trnth of this affidavit 
at , 

Before me, 

E. F., Begistrar. 
or district registrar or Commis- 
sioner \pr as ike case may he."] 



V Signatv/re of eurety. 



Btde 50.] 



No. 20. 

NoTiOB OF Bail. 

[Title of court and action,] 

Take notice that I tender the nnder-mentioned persons 
as bail on behalf of [staie name, addrees and deacription 
of party for whom bail is to be given, and whether plaintiff 
or defendant] in the sum of [state sum in letters and 
figures] to answer judgment in this action [or judgment 
and costs, or costs only, or as the case may be,] 

Names, addresses, and descriptions of 

SUBBTIES. BbFSBBAS. 

(1) 



(2) 
Dated this 



day of 



18 
(Signed) 



X.Y. 



Bale 61.] 



No. 21. 

NOTIOB OF ObJSOTIOM TO BaIL. 

[Title of court and action.] 

Take notice that I object to the bail proposed to be given 
by [state namCf address, and description of surety or sureties 
objection to] in the above-named action. 

Dated the day of 18 

(Signed; A. B. 
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No. 22. 

Release. 
(L.S.) ^ iTitle of court and action. 
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tide was about slack water, and of little force. The 
**Anthe8" was sailing under all plain sail, dose hauled on 
the port tack, heading about S. E. and proceeding through 
the water at the rate of about five knots per hour. Her 
proper regulation side sailing lights wer9 duly placed and 
exhibited and burning brightly, and a good look-out was 
being kept on board of her. 

8. At that time those on board the **Anthe$ *' observed 
the red light of a sailing vessel, which proved to be the 
"Atlantic" at the distance of about from one mile and a 
half to two miles from the "ArUhea" and bearing about 
one point on her port bow. The "ArUhes" was kept dose 
hauled by the wind on the port tack. The ''il^^n^tc" 
exhibited her green light and shut in her red light, and 
drew a little on to the star-board bow of the "AnfJiea," 
and she was then seen to be approaching and causing 
immediate danger of collision. The helm of the "Anthes " 
was thereupon put hard down, but the '* Atlantic" 
although loudly hailed from the *'Anthe8," ran against 
and with her stem and starboard fiow struck the starboard 
quarter of the **Anthe8** abaft the main rigging, and did 
her 80 much damage that the "Anthes '* soon afterwards 
sank, and was with her cargo wholly lost, and four of her 
hands were drowned. 

4. There was no proper look-out kept on board the 
'* Atlantic:' 

5. Those on board the "Atlantic " improperly neglected 
to take in due time proper measures for avoiding a colli- 
sion with the ^*Anthe8:' 

6. The helm of the "Atlantic" was ported at an im- 
proper time. 

7. The said collision, and the daaiages and losses con- 
sequent thereon, were occasioned by the negligent and 
improper navigation of those on board the "Atlantic" 

The plaintiff claims — 

1. A declaration that he is entitled to the damage 
proceeded for. 

2. The condemnation of the defendants [and their 
bail] in such damage and in costs. 

8. To have an account taken of such damage with 
the assistance of merchants. 

4. Such further or other relief as the nature of the 
case may require. 

Dated the day of 18 — . 

(Signed) A. B., plaintiff. 
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Defence ikd GovirtEB-CLAJif. 
[Title of court and action.] 

1. The defendantB are the owneri of the Swedish 
barque "Atlantic," of 986 tons regiBter, carrying a crew of 
nineteen hands all told, and at the time of the circam- 
stances hereinafter stated bound on a Tojrage to Cardiff. 

2. A. little before 6.80 p.m., on the Slst of Jannary, 
1878, tbe "Atlantic" was about fifteen miles S, E. by S. 
of tbe Lizard. The wind was E. N. E. The weather was 
bazy. Tbe "Atlantic," under foresail, fore and main top- 
sails, main topgallant sail, and Jib, was beading about W. 
S. W., making from five to six knots an hour with her 
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And they claim as follows : — 

1. ,JudgmeDt against the plaintiff land bis bail] for 

tbe damage occasioned to tbe defendants by the 
collision, and for the costs of this action. 

2. To have an account taken of such damage with 
the assistance of merchants. 

3. Such further and other relief as the nature of the 
case may require. 

Dated the day of 18 

(Signed) CD. &c., defendants. 



Reply. 

[Tide of court and action.] 

The plaintiff denies the several statements contained 
in the statement of defence and counter-claim, [or admits 
the several statements contained in paragraphs and 
of the statement of defence and counter-claim, but denies 
the other statements contained therein.] 

Dated day of 18 

(Signed) A.B., plaintiff. 



b. {The ** Jtdia David.*') 
Statement of Claim. 
[Title of court and action.] 
Writ issued 18 

1. At about 2 a.m. on the 4th day of September, 1876,. 
the steamship '* Sarpedon,*' of 1,656 tons register, and 225 
horse power, of which the plaintiffs were owners, whilst on 
a voyage from Shanghai, and other ports to London, with 
a cargo of tea and other goods, was about eighty miles 
south-west of Ushant. 

2. The wind at such time was about south-west, the 
weather was a little hazy and occasionally slightly thick, 
and the " Sarpedon " was under steam and sail, steering 
north-east, and proceeding at the rate of about ten knots 
per hour. Her proper regulation masthead and side lights 



were doly eibibited aod burning brightly, and a good look- 
cat was being kept. 

8. At Buch time the masthead and red lights of a eteam 
veBsel, which proved to be (he above-named vessel "Julia 
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nominal, is of the value of 3 , and was at the time of 

the service hereinafter stated manned with a crew of 
twenty*three bands under the command of George Hook 
Bawn, her master. 

2. At about 9 a.m. on the 29th of April, 1877, while 
the **A$ia " — which was in ballast proceeding on a voyage 
to Nikolaev to load a cargo of grain — was between Odessa 
and Ochakov, those on board her saw a steamship ashore 
on a bank situated about ten miles to the westward of 
Ochakov. The "A$ia" immediately steamed in the direction 
of the distressed vessel which made signals for assistance. 

8. On nearing the distressed vessel, which proved to be 
the "Crosby,** one of the "'Asians" boats was sent to the 
'* Crosby" in charge of the second mate of the "Asia" and 
subsequently the master of the "Crosby" boarded the 
"Asia" and at the request of the master of the "Crosby" 
the master of the "Asia" agreed to endeavour to tow the 
" Crosby " afloat. 

4. The "Crosby " at this time was fast aground, and was 
lying with her head about N.N.W. 

6. The master of the "Asia" having ascertained from 
the master of the "Crosby" the direction in which the 
"Crosby" had got upon the bank, the "Asia" steamed up 
on the starboard side of the "Crosby" and was lashed to her. 

6. The "Asia" then set on ahead and attempted to tow 
the "Cro^b^" afloat, and so continued towing without effect 
until the hawser which belonged to the "Asia" broke. 

7. The masters of the two vessels being then both 
agreed in opinion that it would be necessary to lighten the 
" Crosby " before she could be got afloat, it was arranged 
that the cargo from the "Crosby" should be taken on board 
the "A»ia." 

8. The "Asia" was again secured alongside the "Crosby " 
and the hatches being taken off cargo was then discharged 
from the "Crosby" into the "Asia" and this operation was 
continued until about 6 p.m., by which time about 100 
tons of such cargo bad been so discharged. 

9. When this had been done both vessels used their 
steam, and the "Asia" tried again to get the "Crosby" off, 
but without success. The "Asia" then towed with a hawser 
ahead of the " Crosby" and succeeded in getting her afloat, 
upon which the "Crosby" steamed to an anchorage and then 
brought up. 
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10. The "ilfta" steamed after the " Crosby" and again 
hauled alongside of her and commenced putting the tran- 
shipped cargo again on board the " Crosby" and continued 
doing 80 until about 6 a.m. of the 80th of April, by which 
time the operation was completed, and the "Crosby" and her 
cargo being in safety the "Asia" proceeded on her voyage. 

11. By the services of the plaintiffs the " Crosby " and 
her cargo were rescued from a very dangerous and 'critical 
position, as in the event of bad weather coming on whilst 
she lay aground she would have been in very great danger 
of being lost with her cargo. 

12. The "Asia" encountered some risk in being lashed 
alongside the "Crosby" and she ran risk of also getting 
aground and of losing her charter, the blockade of the port 
of Nikolaev being at the time imminent. 

18. The value of the hawser of the "Asia" broken as 
herein stated was $ 

14. The "Crosby" is an iron screw steamship of 1,118 
tons net, (1,498 gross) register tonnage. As salved, the 
" Crosby " and her cargo and freight have been agreed for 
the purposes of this action at the value of $ 

The plaintiffs claim — 

1. Such an amount of salvage, regard being had to 

the said agreement, as the court may think fit 
to award. 

2. The condemnation of the defendants [and their 

bail] in the salvage and in costs. 

8. Such further and other relief as the case may 
require. 

Dated the day of , 18 . 

(Signed) A. B., &c., plaintiffs. 



Defence. 

[Title of court and action] . 

1. The defendants admit that the statement of facts 
contained in the statement of claim is substantially 
correct, except that the reshipment of the cargo on board 
the " Crosby " was completed by 4 a.m. on the 30tb April. 

2. The defendants submit to the judgment of the 
court to award such a moderate amount of salvage to the 
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plaintiffs under the circumstances aforesaid as to the said 
court shall seem meet. 

(Signed) C. D., <&c.» defendants. 



Reply. 

[Title of court and action]. 

The plaintiffs deny the statement contained in the Idt 
paragraph of the statement of defence that the shipment 
of the cargo was completed by 4 a.m. on the 30th April. 

Dated the day of , 18 . 

(Signed) A. B. &c., plaintiffs. 



b. (•* The NewcaetU."') 

Statement of Claim. 

[Title of court and action,] 

Writ issued 18 

1. The "Emu" is a steam tag belonging to the Whitby 
Steam Boat Company, of six tons register, with engines of 
40 horse-power, nominal, and was at the time of the cir- 
cumstances hereinafter stated manned by a crew of five 
hands. 

2. Just before midnight on the 22nd of July, 1876| 
when the *'Emu" was lying in Whitby harbour, her 
master was informed that a screw steamship was ashore 
on Kettleness Point. He at once got up steam, but was 
not able, owing to the tide, to leave the harbour till about 
1.45 a.m. of the 2drd. 

8. About 2 a.m. the "Emu" reached the screw steam- 
ship, which was the ''Newcastle" which was fast upon the 
rocks, with a kedge and warp out. The wind was about 
N., blowing fresh; the sea was smooth, but rising; the 
tide was flood. 

4. The master of the "Emu" offered his services, 
which were at first declined by the master of the " New- 
castle"; shortly afterwards the kedge warp broke and the 
"Newcastle" swung square upon the laud and more upon 
the rocks. The master of the "Newcastle " then asked the 
master of the "Emu" to tow him off, and after some 
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Defence. 

[Title of court and action,] 

1. At about 6.45 p.m. on the 22Qd of July, 1876, the 
iron screw steamship *' Newcastle" of 211 tons register, pro- 
pelled by engines of 46 horse-power, and manned by 12 
bands, her master included, whilst proceeding on a voyage 
from Newcastle to Hull with cargo and passengers, ran 
aground off Eettleness Point, on the coast of Yorkshire. 

2. The tide at this time was the first quarter ebb, the 
weather was calm, and the sea was smooth, and the "New- 
castle" after grounding as aforesaid, sat upright and lay 
quite still, heading about E. 8. E. Efforts were then made 
to get the ''Newcastle" again afloat by working her engines, 
but it was found that this could not be done in the then 
state of the tide. 

3. At about 10 p. m. of the said day a kedge, with a 
warp attached to it, was carried out from the "Newcastle" 
by one of her own boats and dropped to seaward, and such 
warp was afterwards hove taut and secured on board the 
*' Newcastle" with the view of its being hove upon when the 
flood tide made. Several cobles came to the "Newcastle" 
from Bunswick, and the men in them offered their assist- 
ance, but their services, not being required, were declined. 

4. At about 2 a. m. of the following morning the steam 
tug ''Emu" whose owners, master, and crew are the plaintiffs 
in this action, came to the "Newcastle" and offered assist- 
ance, which was also declined. 

5. The flood tide was then making, and by about 2.45 
a. m. the "Newcastle" had floated forward, and attempts 
were made to get the stern of the "Newcastle" also afloat, and 
the warp attached to the aforesaid kedge was attempted to 
be hove in, but the said warp having parted, the master of 
the "Newcastle" endeavoured ineffectually to make an agree- 
ment with the master of "Emu." to assist in getting the "New- 
castle" afloat, and at about 8 a. m. a rope was given to the 
"Emu" from the port bow of the "Newcastle" and directions 
were given to the "Emu" to keep the head of the "Newcastle" 
to the eastward in the same way as it had been keep by the 
aforesaid kedge anchor and warp. The "Emu" then set 
ahead and almost immediately the said rope was broken. 
A coir hawser was thereupon given to the "Emu" and those 
on board her were directed not to put any strain on it, but 
to keep the "Emu " paddling ahead sufiBciently to steady the 
head of the "Newcastle" and to keep her head to the east- 



Foi-'ms. 123 

ward. This the "Emu " did and continued to do until about 
4.40 a. m., when the '' NeiucasUe" b; means of her own 
engines, was moved ofif from the ground, and the ''Emu" was 
brought broad on the port bow of the '' Newcastle " and the 
*'Emu" had to stop towing and to shift the rope from her 
port bollard, where it was fast to her towing hook; but the 
** Newcastle " continuing to go ahead, the said rope had to be 
let go on board the "Emu" and it was then hauled in on 
board the "Newcastle" The "Newcastle** under her own 
steam, then commenced proceeding south, the wind at the 
time being N. N. W. and light, and the weather fine. It was 
afterwards ascertained that the "Newcastle" was making a 
little water in her afterhold, and her hand pumps were 
then worked, and they kept the "Newcastle" free. 

6. The "Emu" proceeded back with the "Newcastle '* as 
far as Whitby, and the "Newcastle" then continued on her 
voyage and arrived in the Humber at about 2.45 p. m. of 
the same day. 

7. During the time aforesaid the master, crew, and 
passengers of the "Newcastle" remained on board the "New- 
castle" and no danger was incurred in their so doing. 

8. Save as herein appears the defendants deny the 
truth of the several statements contained in the statement 
of claim. 

9. The defendants have paid into court and tendered to 
the plaintiffs for their services the sum of $ , and have 
offered to pay their costs, and the defendants submit that 
such lender is sufficient. 

Dated the day of , 18 . 

(Signed) G. D. &c., defendants. 



(3) In an action for distribution of salvage: 

Statement of Claim. 
[Title of court and action] . 
Writ issued 18 

1. Describe briefly the salvage services , stating the part 
taken in them by the plaintiffs, and the capacity in which 
they were serving. 

2. The sum of $ has been paid by the owners of the 
ship, &c. [state name of ship or other property salved] to 
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the defeDd&Dta, as owners nf the ship [state name ofaalv- 
ittg ship] , and has been accepted by them in satisfaction of 
their claim for salvi^e, bat the said defendants have not 
paid and refused to pa,j any part of that anm to the plain- 
tiffs for their share in the said salvage services. 
The plaintiffs claim — 

1. An equitable share of the said sum of $ , to be 

apportioned amonff them as the court shall think 
&t and the coats of this action. 

2. Such other relief as the nature of the case may 

require. 
Dated the day of 18 

(Signed) A. B., &c., plaintiffs. 



(4) In an action/or maBter'g wage* and disbunements : 

a (" The Princeis.") 

Statembmt of Claiu. 

[l^itU of court and action': . 

Writ issued 18 

1. The plaintiff, on the 10th day of February, 1877, was 

appointed by the owner of the British barque "Princess," 
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2. Sncb farther and other relief as the nature of the 
ease may require. 

Dated the day of 18 

(Signed) A. B., plaintiff. 



b. (" The Northumbria:*) 

Statement of Claim. 
[Title of court and action]* 
Writ issued 18 

1. In or about the month of July, 1878, the plaintiff 
was engaged by the owners of the British ship "Northum- 
hria " to serve on board her as her master, at wages after 
the rate of $ per month, and he entered into the 
service of the said ship as her master accordingly, and 
thenceforward served on board her in that capacity and at 
that rate of wages until he was discharged as hereinafter 
stated. 

2. When the plaintiff so entered into the service of the 
said ship she was lying at the port of North Shields in the 
county of Northumberland, and she thence sailed to Point 
de Galle, and thence to divers other ports abroad, and 
returned home to Cardiff, where she arrived on the Ist day 
of October, 1875. 

8. The ** Northumbria" after having received divers 
repairs at Cardiff, left that port on the 5th day of Novem'- 
ber, 1875, under the command of the plaintiff on a voyage, 
which is thus described in the ship's articles signed by the 
plaintiff and her crew before commencing the same, viz : 
** A voyage from Cardiff to Bahia or Pernambuco, and any 
" ports or places in the Brazils, or North or South America, 
" United States of America, Indian, Pacific, or Atlantic 
'^ Oceans, China or Eastern Seas, Cape Colonies, West 
"Indies, or Continent of Europe, including the Mediter- 
*' ranean Sea or Seas adjacent, to and fro if required for any 
'' period not exceeding three years, but finally to a port of 

! *' discharge in the United Kingdom or Continent of 

! ^'Europe.^' 

. 4. The " Northumbria" after so leaving Cardiff, met with 

bad weather and suffered damage, and was compelled to 
put back to Falmouth for repairs before again proceeding 
on her voyage. 
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'. 'Vh^i plaintiff was ready and willing to continue in 
jt> >t 1 \ ice of the " yorthumhria" and to perform his duty as 
*ti aia»ter on and during the said voyage, but the defen- 
aiits, the owners of the "Nonhvmhria" wrongfully and 
vichout reasonable cause discharged the plaintiff ou the 

*i;ku vlay of November from his employment as master^ 

luJ :ippointed another person as master of the ^'Northuni' 
t ,1 ou the said voyage in the place of the plaintiff, and 

lUviebv heavy damage and loss have been sustained by 

:uc plaintiff. 

t>. The plaintiff, whilst he acted as master of the 
Soi (humbriay* earned his wages at the rate aforesaid; and 
!)v alsi), as such master, made divers disbursements on 
iv count of the ''Northuvihria" ; and there was due and owing 
to the plaintiff in respect of such his wages and disburse- 
!ucu(s« t^t the time of his discharge, a balance of $ 

, which sum the defendants without sufficient 
caiuc have neglected and refused to pay to the plaintiff. 

Ibe plaintiff claims — 

I. Payment of the sum of $ , the balance 

due to the plaintiff for his wages and disbursements 

with interest thereon. 

^. 'IVn days double pay, according to the provisions of 
section 187 of *' The Merchant Shipping Act, 1854.** 

H. l)amages in respect of his wrongful discharge hj 
the defendants. 

V The condemnation of the defendants and their bail, 
iu the amounts claimed by or found due to the 
plaintiff. 

ik. To have an account taken [with the assistance of 
merchants] of the amount due to the plaintiff in 
respect of the said wages and disbursements, and 
for damages in respect of such wrongful discharge. 

i\, Huoh further and other relief as the nature of the^ 
case may require. 

Outed the day of 18 . 

(Signed) A. B., plaintiff. 
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Defence. 
[Title of court and action] . 

1. The defendants admit the statements made in the 
1st, 2nd, 8rd and 4th paragraphs of the plaintiff's state- 
ment of claim. 

2. Whilst the " Northumbria " was upon her voyage in 
the said Srd paragraph mentioned, and before and until 
she put into Falmouth, as in the said 4th paragraph men- 
tioned, the plaintiff was frequently under the influence of 
drink. 

8. Daring the night of the 10th November, 1875, and 
the morning of the 11th November, 1875, whilst a violent 
gale was blowing, and the ship was in danger, the plaintiff 
was wholly drunk and was incapable of attending to his 
duty as master of the said ship ; and in consequence of 
the condition of the plaintiff much damage was done to 
the said ship, and the said ship was almost put ashore. 

4. The damage in the 4th paragraph of the statement 
of claim mentioned was wholly or in part occasioned by 
the drunken condition of the plaintiff during the said 
voyage from Cardiff to Falmouth. 

5. The defendants having received information of the 
above facts on the arrival of the said ship at Falmouth, 
and having made due inquiries concerning the same, had 
reasonable and probable cause to and did discharge the 
plaintiff from their employment as master of the said ship 
on the28rd November, 1875. 

6. The plaintiff, on the 12th day of November, 1875, 
whilst the said ship was at Falmouth, wrongfully and im- 
properly tore out and destroyed certain entries which had 
been made by the mate of the said ship in her log-book 
relating to said sea voyage from Cardiff to Falmouth ; and 
the plaintiff substituted in the said log-book entries made 
by himself with intent to conceal the true facts of said 
voyage from the defendants. 

7. The defendants bring into court the sum of $ 

in respect of the plaintiff's claim for wages and disburse- 
ments, and say that the said sum is enough to satisfy the 
plaintiff's said claim in that behalf. The defendants 
offered to pay the plaintiff's costs to this time in respect of 
those two causes of action. 

Dated the day of 18 . 

(Signed) C. D., £. F., etc.,* defendants. 
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and indiapeasable repsira, charges and enpplies of tbe said 
yesBel in the said port of fiaogoon, and to enable ber to 
piosecQte her voyage from £augooQ to Akyab and tbenee 
to 

2. Accordingly, by a bond of bottomry dated the lltb 
day of the eaid month of July and duly executed by him the 
said Fietro Ozilia, in coDBideration of the Bum of $ , 

lent by the said Caesa Marittima di Genova upon the said 
adventure upon the said barque and freight at the mari- 
time premium of 23 per cent, bound himself and the said 
barque and the freight to become payable in respect of 
the said voyage to pay to the said Caesa Marittima di 
Genova, their eucceesors or assigns, the sum of $ , 

(which included the principle charges and the maritime 
interest due thweon), within 30 days after the said barque 
should arrive at her port of discharge ; and tbe said bond 
nrovided that the said Cassa Marittima di Genova should 
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(7) In an Action for mortgage : 

Statement of Claim. 
[Title of court and action] . 
Writ issued 18 

1. The above-named brigantine or vessel "Juniper " is a 
British ship belonging to the port of , of the 
registered tonnage of 109 tons or thereabouts, and at the 
time of the mortgage hereinaftermentioned, Thomas Brock, 
of was the registered owner of the said 
brigantine. 

2. On the 4th day of July, 1876, Hth parts or ^ares of 
the said brigantine were mortgaged by the said Thomas 
Brock to the plaintiff, to secure the payment by the said 
Thomas Brock to the plaintiff of the sum of $ , together 
with interest thereon at the rate of per cent per annum 
on or before the Ist day of July, 1877. 

8. The said mortgage of the "Juniper" was made by an 
instrument dated the 4th day of July, 1876, in the form 
prescribed by the 66th section of The Merchant Shipping 
Acty 1854, and was duly registered in accordance with the 
provisions of the said Act. 

4. No part of the said principal sum or interest has 
been paid, and there still remains due and owing to the 
plaintiff on the said mortgage security the principal sum 
of $ , together with a large sum of money for 

interest and expenses, and the plaintiff, although he has 
applied to the said Thomas Brock for payment thereof, can- 
not obtain payment without the assistance of this court. 

The plaintiff claims — 

1. Judgment for the said principle sum of $ , 

together with interest and expenses. 

2. To have an account taken of the amount due to the 

plaintiff. 

8. Payment out of the proceeds of the said brigantine 
now remaining in court, of the amount found due 
to the plaintiff, together with costs [or to have the 
said brigantine sold, dtc, aa the case may he] . 

4. Such further and other relief as the nature of the 
case may require. 

Dated day of 18 . 

(Signed) A. B., plaintiff. 



a\ 
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(8) In an Action bettveen co-owners {for 
Statbubnt op Claiu. 
[Title of Court and action]. 
Writ issued 18 . 

1. The Horlock is a sailing ship of about 40 tons 
register, trading between and 

2. B7 a bill of sale dulv resistered on tbe lltb dav of 
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8. Such farther or other relief as the nature of the case 
may require. 

Dated the day of 18 

(Signed) A. B., plaintiff. 



Defence. * 

[Title of court and action]. 

1. The defendant denies the statements contained in 
paragraph 2 of the statement of claim. • 

2. The defendant further says that he never at any time 
signed any bill of sale transferring any shares ^^hatever 
of the said ship '' Horlock " to the said Thomas Worraker, 
and further says that if any such bill was registered as 
alleged on the 11th June in the said 2nd paragraph (which 
the defendant denies) the same was made and registered 
fraudulently and without the knowledge, consent or 
authority of the defendant. 

8. The defendant does not admit the statements con- 
tained in the 8rd paragraph of the statement of claim, and 
says that if the said Thomas Worraker transferred any 
shares of the said ship to the plaintiff as alleged (which 
the defendant does not ftdmit), he did so wrongfully and 
unlawfully, and that he had not possession of or any right 
to or in respect of said shares. 

4. The defendant denies the statements contained ia 
paragraph 5 of the statement of claim, and says that hot 
never rendered any such accounts as alleged therein. 

5. The defendant does not admit the statements con- 
tained in paragraph 6 of the statement of claim. 

Dated the dav of 18 . 

(Signed) C. D., defendant. 



Reply. 

[Title of court and action] . 

The plaintiff denies the several statements in the state- 
ment of defence. 

Dated the day of 18 

(Signed) A. B., plaintiff. 
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(9i In an Action for poaseeau>n : 
Bt^tskent of Olum. 
[Title of court and action.] 
Writ issued 18 

1. The plaiaiifiTs are regiatered owners of ^^ shares in 
the British ship "Hative Pearl," and such shares are held 
by them respectively &a follows : — 

Morgan Parsall Griffiths is owner of H shares, Edmund 
Nicholls of Vt shares, William Meagher of ^^ 
shares, Isaac Butler of ^-j shares, and William 
Herbert of ^ shares. 

2. The onl; owner of the Baid ahip other than the 
plaintiffs is John Nicholas Bichardson, who is the regis* 
tered owner of the remaiuing f} shares of the said ship, 
and has hitherto acted as managing owner and ship's 
husband of the said ship, and has possession of and con- 
trol over the said ship and her certificate of registry. 

3. The defendant, the said John Nicholas Bichardson, 
has not managed the said ship to the satisfaction of the 
plaintiffs, and has by his management of her occasioned 
great loss to the plaiatifiTs; and the plaintiffs in conse- 
quence thereof before the eommyicemeut of this action 
gave notice, to the defendant to cease acting aa managing 
owner and ship's husband of the said ship, and tevolied his 
authority in that behalf, and demanded from the defend- 
ant the possession and control of the said ship, and of her 
certificate of registry, but the defendant has refused and still 
refuses to give possession of the said ship and certificate to 
the plaintiffs, and the plaintiffe cannot obtain possession 
of them without the assistance of this court. 

4. The defendant has neglected and refused to render 
proper accounts relating to the management and earnings 
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4. Payment ont of the proceeds of such sale of the 

balance (if any) found due to the plaintiffs and of 
the costs of this action. 

5. Such further and other relief as the nature of the 

case may require. 

Dated the day of 18 

(Signed) A. B., &c., plaintiffs. 



(10) In an Action for necessaries : 

Statement of Claim. 
[Title of court and action]. 
Writ issued 18 

1. The plaintiffs at the time of the occurrences herein- 
after mentioned carried ou business at the port of , 
as bonded store and provision merchants and ship chandlers 

2. The "Sfa^ctoria"' is a Greek ship, and in the months of 
June, July, August and September, 1874, was lying in the 
said port of , under the command of one George 
Lazzaro, a foreigner, her master and owner, and in the 
said month of September she proceeded on her voyage 
to 

3. The plaintiffs, at the request and by the direction 
of the said master, supplied during the said months of 
June, July, August and September, 1874, stores and other 
necessaries for the necessary use of the said ship upon the 
said then intended voyage to the value of $ , for 
which sum an acceptance was given by the said George 
Lazzaro to the plaintiffs ; but on the 4th day of February, 
1876, the said acceptance, which then became due, was 
dishonoured, and the said sum of $ with interest 
thereon from the said 4th day of February, 1875, still 
remains due and unpaid to the plaintiffs. 

4. In the month of August aforesaid the plaintiffs, at 
the request of the said master, advanced to him the sum 
of $ for the necessary disbursements of the said 
ship at the said port of , and otherwise on account 
of the said ship ; and also at his request paid the sum of 
$ , which was due for goods supplied for the neces- 
sary use of the said ship on the said voyage ; and of the 
sums so advanced ami paid there still remains due and 
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nnpaid to the plaintiffs the sum of $ , with interest 

thereon from the 5th day of January, 1875, on which last 
mentioned day a promissory note given by the said George 
Lazzaro to the said plaintiffs for the said sum of $ , 

was returned to them dishonoured. 

5. The plaintiffs also at the said master's request, 
between the Ist of September, 1874, and the commence- 
ment of this action paid various sums amounting to $ « 
for the insurance of their said debt. 

6. The said goods were supplied and the said sums 
advanced and paid by the plaintiffs upon the credit of the 
said ship, and not merely on the personal credit of the 
said master. 

The plaintiffs claim — 

1. Judgment for the said sums of $ , and 

$ , together with interest thereon. 

2. That the defendant [and his bail] be condemned 

therein, and in co^ts. 

or 

2. A sale of the said ship, and payment of the said 
sums and interest out of the proceeds of such 
sale, together with costs. 

8. Such further and other relief as the case may require. 

Dated the day of 18 

(Signed) A. B., &c., plaintiff-^* 



(11) In an Action for condemnation of a ship or 

cargo, &c.: 

Statement op Claim. 

[Tiil'J of court and action] . 

Writ issued 18 

# 

State briefly the circuniatan^es of the seizure, or, if on 
affidavit of the circuniatances hxis been filed, refer to the 
affidavit 

A. B. [state name of person suing in the name of Vie 
Crown] claims — 

The condemnation of the said ship [and her 

cargo, and of the said slaves, or as the case may 
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ihip, &e., waa at 

fitted out for or 

ae baviaf; been 

atioD of the Act 

e Tuay be]. 

18 

i) A. B. 



ing restitution] 

, [and her 
n-ith costs and 
wtae Tnay be.] 

kc, plaintiffs. 



■ptora intend to 



jed were pirates. 
BO engaged or 



is] engaged was 

]■ 

led) A. B. 
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(14) In an Action for recovery of any pectiviary 
forfeiture or -penalty: 

Statement of Claim. 
[Title of court and action] . 
Writ issued 18 

State briefiy the circumatances, and the Act and section of 
Act under which the penalty it claimed, 

I, A.B., claim to have the defendant condemned in a 
penalty of $ , and in the coete of this action. 

Dated tlie day of 18 

(Signed) A.B. 



No. 24. 
Ikeebooatoriss. 
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In answer to the said interrogatories I, the above- 
named CD. [or A.B., &c.], make oath and say as follows: — 

1. 

2. 

&c. &c. &c. 

On the day of ^ 

18 , the said CD. [or A.B., 

&e.,wa8 duly sworn to the truth t (Signed) CD. [or A.B.] 
of this affidavit at 

Before me, 

E.F., &c. 



No. 26. [Rule 71. 

Affidavit of Discovery. 

[Title of court and action] . 

I, the defendant CD. [or plaintiff A.B. &c.], make oath 
and sav as follows : 

1. I have in my possession or power the documents re- 
lating to the matters in question in this action, set forth in 
the first and second parts of the first schedule hereto. 

2. I object to produce tiie documents set forth in the 
second part of the said first schedule on the ground that 
[state grounds of objection, and verify the facts as far as 
may be]. 

8. I have had, but have not now, in my possession or 
power the doeaments relating to th^ matters in question 
in this action as set forth in the second schedule hereto. 

4. The last mentioned documents were last in my pos- 
session or power on [state when], 

5 [Here state what has become of the last mentioned docu- 
Tnents, and in whose possession they now are] . 

6. According to the best of my knowledge, information, 
and belief, I have not now and never had in my possession, 
custody, or power, or in the possession, custody or power of 
my solicitor or agent, or of any other person or persons on 
my behalf, any deed, account, book of account, voucher, 
receipt, letter, memorandum, paper or writing, or any copy 
of or extract from any such document, or any other docu- 
ment whatsoever, relating to the matters in question in this 
action, or any of them, or wherein any entry has been 
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made relative to such matters, or any of them, other thad 
and except the documents set forth in the said first ann 
second schedules hereto. 

Schedule No. I. 

Part 1. 

[Here set out documents] . 

Part 2. 

[Set out documents']. 

Schedule No. II. 

[Set out documents]. 

On the day of \ 

18 , said CD. [or A.D. &c. 

was duly sworn to the truth Lr,. -.. n t\ r a t> i 
of this affidavit at . K^'g^^^) CD. [or A.B.] 

Before me, 
E.F., &c. 



Bule 72]. No. 27. 

Notice to Produce. 

[Title of court and action.] 

Take notice that the plaintiff A. B. [or defendant CD.] 
requires you to produce for his inspection, on or before the 
day of , the following documents. 

[Here describe the documents required to be produced.] 

Dated dav of 18 

(Signed) * A. B., plaintiff, 

[or C D., defendant.] 
To C D., defendant, 

[or as the case may be.] 



Bule 74]. No. 28. 

Notice to Admit Documents. 

[Title of court and action] . 

Take notice that the plaintiff, A. B. [or defendant CD.] 
in this action proposes to adduce in evidence the several 



Forms. 
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documents herennder specified, and that the same may be 
inspected by the defendant [or plaintififj , his solicitor or 
agent, at on , between the hours 

of and ; and the defendant [or 

plaintiff] is hereby required, within forty-eight hours from 
the last mentioned hour, to admit that such of the said 
documents as are specified as originals were respectively 
written, signed or executed, as they purport respectively to 
have been ; that such as are specified as copies are true 
copies; and that such documents as are stated to have been 
served, sent, or delivered, were so served, sent or delivered 
respectively ; saving all just exceptions to the admissibility 
of all such documents as evidence in this action. 



Deaoription of Documents. 



Dates. 



\Her$ briefly describe 
documents]. 

(1) Originals, 

(2) Copies. 



[Here state the 
date of each 
document] . 



Time and mode of service 
or deUvery, &o. 



iHere state whether the 
original or a dupliceUe 
was sent by post, or 
served or delivered, and 
when and by whom] . 



Dated the 

(Signed) 

To G. D., defendant, 

[or as the case taay he] . 



day of 18 

A. B., plaintiff [or CD., defendant] 



[Bole 74. 



No. 29. 

Notice to Admit Pacts. 

[Title of court aTid action] . 

Take notice that the plaintiff A. B. [or defendant G. D]. 
demands admission of the under mentioned facts, saving 
all just exceptions. 

[Here state briefly the facts of which admission in 
demanded]. 

Dated the day of 18 

(Signed) A. B., plaintiff [or G. D., defendant] . 
To G. D., defendant, 
[or as the case Toay he]. 



u 
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EuleSl]. No. 80. 

Notice of Motion. 

(Title of court and action). 

Take notice that on (state day of week) the day 

of , the plaintiff (or defendant) will (by 

counsel, or by his solicitor, if the motion is to be made by 
counsel or solicitor) move the judge in court (or in chambers, 
as the case may be) to order that (state nature of order to be 
moved for. In a notice of motion to vary a report of the 
registrar, the items objected to must be specified). 

Dated the dav of 18 . 

(Signed) A. B., plaintiff (or C. D., defendant). 



Rule»]. No. 31. 

Notice of Tender. 

{Title of covert and action). 

Take notice that I have paid into court, and tender in 
satisfaction of the plaintiff's claim {or, a^ the case Tnay be) 
if the tender is for costs also, add including costs,) the sum 
of (state SU7YI tendered both in letters and figures, and on 
what terms, if any, the tender is made). 

Dated the day of 18 

(Signed) G. D., defendant. 



Buit 861. No. 82. 

Notice Accepting or Bejecting Tender. 

[Title of court and action]. 

Take notice that I accept [or reject] the tender made by 
the defendant in this action. 

Dated the day of 18 . 

(Signed) A. B., plaintiff. 
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No. 83. lK»le «2. 

Intebpbetbr'b Oath. 

Tou swear that you are well acquainted with the Eng- 
lish and languages \pr as the case may be] and 
that you will faithfully interpret between the court and the 
witnesses. 

So help you God. 



No. 84. i«^« OS- 

Appointment TO ADiMINISTEB OaTHS. 

(1) In Admiralty proceedings generally : 

(L.S.) [Title of couH]. 

To [State name and address of Commissioner]. 

I hereby appoint you to be a Commissioner 

to administer oaths in all Admiralty proceedings in this 
court. 

(Signed) A.B., 

Judge or Local Judge in Admi/ralty. 



(2) In any particvXar proceeding : 

(L.S.) [Title of court and action]. 

To [State name and address of appointee], 

I hereby authorize you to administer an 

oath [or oaihs as the case may be] to [state name of person 
or persons to whom,, and proceeding in which the oath is to 
be administered, or as the case may be]. 

(Signed) A. B., 

Judge, or Local Judge in Adm^vralty. 



No. 86. fK«i* ^ 

Form of Oath to bb Administebed to a Witness. 

You swear that the evidence given by you shall be the 
truth, the whole truth, and nothing but the truth. 

So help you God. 
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Form of Declaration in Lieu of Oath. 

I solemnly promise and declare that the evidence given 
by me shall be the truth, the whole truth, and nothing but 

the truth. 



Bole 041. No. 36. 

Form of Oath to be Administered to a Deponent. 

You swear that this is your name and handwriting, and 
that the contents of this affidavit are true. 

So help you God, 



Form of Declaration in Lieu of Oath to be made by 

A Deponent. 

I solemnly declare that this is my name and handwriting, 
and that the contents of this deposition are true. 



Bole 991. No. 87. 

Form of Jurat. 
[Where Deponent is sworn by Interpretation], 

On the day of j 

18 , the said A. B. was duly i 
sworn to the truth of this affi- / 
davit by the interpretation of / 
C. D., who was previously ' 
sworn, that he was well ac- 1 

quainted with the English > (Signed) A. B. 

and languages, (or as 

the case may be), and that he 1 
would faithfully interpret the \ 
eaid affidavit, at 

Before me, 

E. F., etc. 
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No. 88. [Rule lot. 

Ordbb fob Examination of Witnebbbb. 

[Title of couH and action]. 

On the day of 18 . 

Before Judge, etc. 

It is ordered that {etate the names of the witnesses so 
far as it can be done)^ witnesses for the plaintiff (or defend- 
ant), shall be examined before the jndge {or registrar), at 
{state place of eoMiminaiion), on {staie day of week), the 
day of instant (or as the case may be), at 

o'clock in the noon. 

(Signed) E. F., 

Registrar or District Registrar. 



No. 89. [Bole 101. 

COUMIBSION TO EXAMINB WiTNESSBS. 

(l.s.) [Title of court and action], 

VlOTOBIA, &0. 

To [state name and address of commissioner.] Greeting : 

Whereas the Judge of our Excheauer Court of Canada, 
[or the Local Jvdge in Admiralty of the Exchequer Court 
for the AdrairaUy District of ] has decreed that a 

commission shall be issued for the examination of wit- 
nesses in the above named action. We, therefore, hereby 
authorize you, upon the day of 18 , at 

, in the presence of the parties, their counsel, 
and solicitors, or, in the absence of any of them, to swear 
the witnesses who shall be produced before you for exam- 
ination in the said action, and cause them to be examined, 
and their evidence to be reduced into writing. We further 
authorize you to adjourn, if necessary, the said examination 
from time to time, and from place to place, as you may 
find expedient. And we command you, upon the examina- 
tion being completed, to transmit the evidence duly certi- 
fied, together with this commission, to the registry of our 
said court at 

Given at , in our said court, under the seal 

thereof, this day of 18 

(Signed) E. F., 

Registrar, or District Begistrar. 
Commission to examine witnesses. 
Taken out by 

H.AJL.— rlO 
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Rule 107] IJo. 40. 

Bbtubn to GomafiaiOK to Examiii9 Withsbsbs. 

[Title of court and action]. 

I, A. B., the commissioner named in the commission 
hereto annexed, bearing date the day of 

18 * , hereby certify as follows : — 

()) 0^ 1;^e day of 18 , 1 opened 

the aftj4 fo^n^i^sion at > and in the presence of 

[stat^ who were present^ whether both partie$f their counsel, 
or solicitors, or as the case may be,] adniinistered an oath to 
and caused to b^ e:](amined the under named witnesses who 
were produced befbre me on behalf of the [state tchether 
pbainUffor defendant] to give evidence in the above named 
action, viz.: — 

[Here state name of witnesses.] 

(2) On the day of 18 , I proceeded 

with the examinations at the same place [or, at some other 
place, as the case may be,] and in the presence of [state 
who were present, as above] , adminisierea an oath to and 
caused to be examiiied the under-n(imed witnesses who 
^er^ produced before me on behalf of [state whether 
phi(iijii%ff or d^endanX] to give eyidence in ^l^e si^id action, 
vi».: 

[State names of witnesses] . 

(8) Annexed hereto is the evidence of all the aaid wit- 
nesses certified by me to be correct. 

Dated the day of 18 . 

(Signed) G. H., 

Commiaaion^. 



Buiemr . No. 41. 

SaoBTHAiiD Wbitbb's Oath. 

Tou swear tljat you will faithfqll^ report the evidence 
of the witnesses to be produced in this action. 

So l^^p you Goi>. 
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No. 42* BaleU4. 

Notice of Trial. 

[Title of court and aetion\ 

Take notice that I set down this action for trial. 
Dated the day of 18 

(Signed) A. B., plaintiff, 

lor C. D. defendant] . 



No, 48. [Rule 127. 

Bboistrar's Bbport. 

(l.8.) [Title of court and action]. 

To the Honourable the Judge of the Exchequer Court 
of Canada [or to the Honourable the Local Judge 
in Admiralty of the Exchequer Court for the 
Admiralty district of 

Whereas by your decree of the 18 , 

you were pleased to pronounce in favour of the plaintiff 
[or defendant] and to condemn the defendant [or plaintiff] 
and the ship [or as the case may &e] in the amount 

to be found due to the plaintiff [or defendant] [and in 
costs], and you were further pleased to order that an 
account should be taken, and to refer the same to the 
registrar [assisted by merchants] to report the amount due. 

Now, I do report that I have [with the assistance of 
here state names and description of assessors, if aw^] care- 
fully examined the accounts and vouchers and the proofs 
brought in by the plaintiff [or defendant] in support of his 
claim [or counter-claim], and having on the day 

of , heard the evidence of [state names] who were 

examined as witnesses on behalf of the plaintiff and of 
[state names] who were examined as witnesses on behalf 
of the defendant, [and having heard the solicitors (or 
counsel) on both sides, or as the case viay be], I find that 
there is due to the plaintiff [or defendant] the sum of 
$ , [state sum, in letters and figures] together with 

interest thereon as stated in the schedule hereto annexed. 
I am also of opinion that the plaintiff [or defendant] is 
entitled to the costs of this reference [or as the com mxiy 
be]. 

Dated 18 

(Signed) E. F., 

Begistrar or District Begistrar. 
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Schedule annexed to the foregoing report. 



No.^ 
1 

2 

8 
4 
5 



[Here state as briefly as pos- 
sible the several items of 
the claim with the amount 
claimed and allowed on 
each item in the columns 
for figures opposite the 
item]. 



Total 



Claimed. 

• 


Allowed. 


« 


Cts. 


1 


Cts. 









With interest thereon from the day of 

18 , at the rate of per cent, per annum until 

paid. 

(Signed) E. F., 

Registrar or District Registrar. 



Balel 49]. 



No. 44. 

Commission of Appraisement. 

(l.8.) [Title of court and action], 

Victoria, Etc. 

To the marshal of our Admiralty district of 

[or the sheriff of the county of yor as the case may 

be]y greeting : 

Whereas the judge of our said court [or the local judge 
in Admiralty of our said court for the Admiralty district of 

] has ordered that [state whether ship or cargo 
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and state name of ship and, if part only of cargo, state 
what part] shall be appraised. 

We, therefore, hereby command you to reduce into 
writing an inventory of the said (ship or cargo, etc,, as the 
case may he)^ and having chosen one or more experienced 
person or persons, to swear him or them to appraise the 
same according to the true value thereof, and upon a cer- 
tificate of such value having been reduced into writing, 
and signed by yourself and by the appraiser or appraisers, 
to file the same in the registry of our said court, togetiier 
with this commission. 

Given at , in our said court, under the seal 

thereof, thi^ day of 18 

(Signed) E. F., 

Registrar or District Registrar. 
Commission of appraisement. 
Taken out by 



No. 45. [Rule 149. 

Commission of Sale. 

(l.b.) [Title of court and action]. 

Victoria, etc. 

To the marshal of our Admiralty district of 
(or the sheriff, etc, as in Form, No, 44), greeting : 

Whereas the judge of our said court (or the local judge, 
etc., as in Form No. 44) has ordered that {state whether 
ship or cargo and state name of ship, and if part only of 
cargo, what part) shall be sold. We, therefore, hereby 
command you to reduce into writing an inventory of the 
said (ship or cargo, etc., as the case may be), and to cause 
the said (ship or cargo, etc.)* to be sold by public auction 
for the highest price that can be obtained for the same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file an account sale signed by you, 
together with this commission. 

Given at . » in our said court, under the seal 

thereof, this day of 18 

(Signed) E. F. 

Registrar or District Registrar. 
Commission of sale. 
Taken out by 
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Bole 1491. ^ ^^* ^' 

Commission of Appbaisememt and Sale. 
{UA.) {Title of cov/rt arid action], 

ViOTOBU, BTO. 

To the nmrshal of our Admiralty district of 
(or the sheriff, etc., as in Form No, 44), greeting : 

Whereas the jadge of our said court (or the local judge, 
etc., as in Form No. 44) has ordered that (state whether 
ship or cargo, and state TUime of ship, and if part only of 
cargo, what part) shall be sold. We, therefore, hereby 
command you to reduce into writing an inventory of the 
said (ship or cargo, etc., as the case m/iy be), and having 
chosen one or more experienced person or persons to swear 
him or them to appraise the same according to the true 
value thereof, ana when a certificate of such value has 
been reduced into writing and signed by yourself and by 
the appraiser or appraisers, to cause the said [ship or cargo, 
etc., as the case may be] to be sold by public auction for 
the highest price, not under the appraised value thereof, 
that can be obtained for the same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file the said* certificate of appraise- 
ment und an account sale signed by you, together with this 
commission. 

Given at , in our said court, under the seal 

thereof, this day of 18 . 

(Signed) E. F. 

Registrar or District Registrar. 

Commission of appraisement and sale. 

Taken out by 



Bale 149]. ^^- ^'' 

Commission of Removal, 
(l.s.) [Title of action], 

ViOTOEU, &C. 

To the Marshal of our Admiralty district of 

[or the sheriff, (&c., as in form No. 44.] Greeting: 

Whereas the judge of our said court [or the Local 
Judge, &c., as in Form No. 44] has ordered that the [state 
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name and description of ship] shall be removed from 

to on a policy of inearance in the sum 

of $ 9 being deposited in the registry of our said 

court ; and whereas a policy of insurance for the said sum 
has been so deposited. We» therbforli, Uiareby command 
you to cause the said ship to be removed accordingly. And 
we further command you, as soon as the removal has been 
completed, to file a certificate thereof, signed hy you in the 
said registry, together with this cotnmissioti. 

Given at > in our said coutt, udder the seal 

thereof, this day of 18 

(Signed) E. F., 

Begistrar or District Registrar. 
CommiJ^ion of removal. 
Taken out by 



No. 48. f*«*«i«- 

Commission for DtsoRABeH of CkMo. 
(li-Si) [Tide of court and action], 

YlCTOttUL, &c. 

To the marshal of our Admiralty district of 

[or the sheriff &e., as in Form No.44]. Greeting : 

Whereas the Judge of our said epurt [or the Local Judge, 
&c., as in Form No. 44] has ordered that the cargo of the 
ship shall be discharged. We therefore, hereby 

command you to discharge the said cargo from on board 
the said ship, and to put the same into some fit and proper 
place of deposit. And we further command you, as soon 
as the discharge of the said cargo has been completed, to 
file your certificate thereof in the registry of our said court, 
together with this commission. 

Given at in our said court, under the seal 

thereof, this day of 18 . 

(Signed) E. F. 

Registrar or District Registrar. 
Commissien for discharge of cargo. 
Taken out by 
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Bole 149). No, 49. 

Commission fob Demolition and Salb. 
(In a Slave Trade case.) 
(l.b.) [Title of cowrt and action\ 

ViOTOBU, &c. 

To the marshal of oar Admiralty district of 

(or the sheriff, etc., as in Form No. 44). Greeting : 

We hereby command you, in pursarance of a decree of 

the judge of our said court {or the Local Judge, etc., as in 
Form No. 44) to that effect, to cause the tonnage of the 
vessel to be ascertained by Bule No. 1 of the 2l8t 

section of The Merchant dipping Act, 1854, (or by »vbch 
ruleaaahaUffor the time being be in force for the admeasure- 
ment of British veeaela), and further to cause the said 
vessel to be broken up, and the materials thereof to be 
publicly sold in separate parts (together with her cargo if 
any) for the highest price that can be obtained for the 
same. 

And we further command vou, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file an account sale signed by you, 
and a certificate signed by you of the admeasurement and 
tonnage of the vessel, together with this commission. 

Given at , in the said court, under the seal 

thereof, this day of 18 . 

(Signed) E. P. 

Registrar or District Registrar. 
Commission for demolition and sale. 
Taken out by 



Buiei54). No. 50. 

Obdeb for Inspection. 
[I'itle of court and action]. 

On the day of 18 

Before Judge, etc. 

The judge, on the application of (state whether plaintiff 
or defendant) ordered that the ship should be in- 

spected by (state whether by the marshal or by the assessors 
of the courtf or as the case may be), and that a report in 
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writing of the inspection should be lodged by him {or them) 
in the registry. 

(Signed) E. F., 

Registrar or District Registrar. 



No. 51 • [Rule 155. 

Notice of Discontinuanoe. 

[Title of court and action]. 

Take notice that this action is discontinued. 
Dated the day of 18 

(Signed) A. 6.» plaintiff. 



No. 62 JBolelSS. 

Notice to Enteb Judgment fob Costs. 

[Title of court and action]. 

Take notice that 1 apply to have judgment entered for 
my costs in this action. 

Dated the day of 18 

(Signed) G. D., defendant. 



.No. 68. i^uieisd. 

Notice of Motion on Appeal. 

In the Exchequer Court of Canada. 

In Admiralty. 

Between A. B., plaintiff; 
and 
C. D., defendant 

Take notice that this Honourable Court will be moved 
on the day of 18 , or so 

soon thereafter as counsel can be heard* on behalf of the 
above named plaintiff A. B. (or defendant C. D.), that the 

judgment (or order) of the Local Judge in Admiralty for 
the Admiralty District of made herein and dated 

the day of 18 , {or if only part of the 

Judgment or order is appealed from say) that so much of the 
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judgment {or order) of the Loeal Judge m Admiralty for 
the Admiralty District of made hereia aad Sated 

the day of 18, as adjudges (or directs 

or orders as the case may be) that (here set out 

the part or parts of the judgment or order which are appealed 
from) may be reversed (or rescinded) and that — (here set out 
the relief or remedy, if any, soujht) and that the costs of 
this appeal, aad before the Local Judge in Admiralty, may 
be paid by the to the 

Dated, etc. 

Youfs, etc., 

X.T., 
Solicitor, etc», or, Agent, etc. 

(To the above named defendant), (or plaintiff) and to 
, his soliciftor or agent. 



Kale 177]. 



No. 



No. 64. 
Beobivable Obdeb. 

Begistry of the Excheouer Court of Canada 
(or, for the Admiralty District of ) 



18 

[Title of court and action]. 

Sir,— 

I have to request that you will receive from (state name 
of person paying iti the money) the sum of dollars 

on account in the above named action, and place the same 
to the credit of the account of the Begistrar of the Ex- 
chequer Court of Canada (or, for the Admiralty District of 

). 

(Signed) . E. F., 

Begistrar, or District Begistrar. 

To the Manager of (state name 
or style of bank to which the pay- 
ment is to be made), or. 

To the Deputy of the Minister 
6f Finance and Beceiver- General 
6{ Canada. 
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No. 66. f»«i« "». 

Ordeb for Payment out of Couet. 

[Title of court and action]. 

I, , Jadge of the Exchequer Goart 

of Canada {or, as the case may be), hereby order payment 
of the sum of {state sum in letters and figures), being the 
amount (state whether found due for damages or costs, or 
tendered in the action or, as the case may be) to be made to 
{state name and address of party or solicitor to whom the 
money is to be paid) out of the (proceeds of sale of ship, &c., 
or as the case may be) now remaining in court. 

Dated the day of 18 

Witness, (Signed) J. E., 

E. F., . Judge, 

Bef^trar, {or as the case may be), 
or District Registrar. 



No. 66. ^"**^^«^ 

Notice fob Caveat Wabbakt. 

[Title of covert, or title of court and action]. 

Take notice that I, A.B., of ftpplj for a caveat 

against the issue of any warrant for the arrest of [state 
name and nature of property] , and I undertake, within 
three days after being required to do so, to give bail to any 
action or counter-claim that may have been or may be 
brought against the same in this court in a sum not exceed- 
ing I state sfwm, in Utters] dollars, or to pay such sum into 
court. 

My address for service is 

Dated the day of 18 

(Signed) A.B. 



No. 67. t^"^^ ^*- 

Caveat Wabbant. 

[Title of court, or title of court and action]. 
[State Name of Ship, &c.] 

Caveat entered this day of IB . 

against the issue of any warrant for the arrest of [state 
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name and nature of property] \vithout notice being first 
given to [state name and address of person to whom^ and 
address at which, notice is to be given], who has undertaken 
to give bail to any action or counter-claim that may have 
been or may be brought in the said court against the said 
[state na/me and nature of property]. 

On withdrauxiL of caveat add : — 

Caveat withdrawn the day of 18 . 



Bale 181]. No. 58. 

Notice for Cav£it Relbasr. 

[Title of court and action]. 

Take notice that I, A.B.. plaintiff [or defendant] in the 
above named action, apply for a caveat against the release 
of [state name and nature of property]. 

[If tfis person applying for the caveat is twt a party to 
the action, he must also state his address and an address 
for service within three miles of the registry]. 

Dated the day of 18 . 

(Signed) A.B. 



Bale 1811. ^0. 59. 

Caveat Release. 
[Title of court and action]. 

m 

Caveat entered this day of 18 , 

against the issue of any release of [state Tiame and natwre 
of property] by [state Tiame and address of person entering 
caveat, and his address for service]. 

On tdthdrawal of caveat, add : — 

Caveat withdrawn this day of 18 . . 



Btiiei82]. No. 60. 



Notice for Caveat Payment. 
[Title of court and action]. 

Take notice that I, A. B., plaintiff [or defendant] in the 
above named action, apply for a caveat against the pay- 



Forms. 167 

ment of any money \if for costs, odd for costs ,or as the 
case may be] oat of the proceeds of the sale of [state whether 
ship or cargo, and name of ship, c&c] now remaining in 
court, without notice being first given to me. 

[If the person applying for the caveat is not a party to 
the action, he Tnust also state his address, and an address 
for service within three miles of tlie registry^ 

Dated the day of 18 . 

(Signed) A.B. 



No- 61- [BulelM. 

Caveat Payment. 

[Title of couH and action]. 

Caveat entered this day of 18 , 

against the payment of any money [if for costs, add for costs, 
or as the case may be] out of the proceeds of the sale of 
[state whether ship or cargo, and if ship, state name of ship, 
&c.] now remaining in court, without notice being first 
given to [state n^a/me and address of person to whom, and 
address at which, notice is to be given]. 

On withd/rawal of the caveat, add: — 

Caveat withdrawn this day of 18 



No. 62. ^^^^^^ 

Notice fob WiXHnsAWAL of Caveat. 

[Title of court and action]. 

Take notice that I withdraw the caveat [state whether 
caveat warrant, release, or payment [entered by me in this 
action [or as the case may be] . 

Dated the day of 18 

(Signed) A.B. 



168 Exchequer Court — Admiralty. 



Rale 189]. 



No. 63. 

SUBP<ENA. 

(l.b.) [Title of court aiul action], 

VlCTOEU» ETC. 

To' Oreeting : 

We command you thati all other things set 

aside, you appear in person before the jndge [or the regis- 
trar, or O.H,, a commissioner appointed by an order of oar 
said court] at on the day of 

18 , at o'clock in the ' noon of 

the same day, and so from day to day as may be required,, 
and give evidence in the above named action. 

And herein fail not at your peril. 

Given at , in our said court, under the seal 

thereof, this day of , 18 . 

Subpoena. 

Taken out by 



Kule 189]. N^' ®*- 

SUBPCBNA DUCES TECUM. 

The iome a$ the preceding form^ adding before the tvordt 
" And herein fail npt at your peril," the words ** and that 
you bring with you for prodQCtiQU before the said judge- 
Car registrar or commissioner, cw the case may be) the fol- 
lowing documents, viz., 

{Here state the docitTnents required to be produced). 



Bniem No. 66. 

Order fob Payhbmt. 
(L.S,) [Tide of cowrt and action]. 

On the day of , 18 . 

Before , 

Jud^e* etc., {or local judge of the Admiralty 
district of ). 

It is ordered that A. B. (plaintiff or defendant, &c.),. 
do pay to G. D. (defendant or plaintiff, &c.,) within 
days from the date hereof the sum of $ 
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(state Hum in letters and fiffures) being the amount {or 
balaoee ol the amount) found due from the said A. B. to 
C. D. tot (state whether for dctniageH, salvfige, or contM^ (yr as 
tlie case may be) Ib the above-named action. 

(Signed) E. P., 

Registrar or District Registrar. 



No. 66. JJ^^^ ^gg 

Attachment, 
(l.s.) • [Title of cmirf ((ml action], 

Victoria, etc. 

To the marshal of our Admiralty district of , 

(or the sheriff, etc., aa in Form No. 44) greeting : 

Whereas the judge of our said court (or the local judge 
in AdmiiNilty. ete., ap in Form Na 44) has ordered (state 
nam/e and description of person to he attached) to be 
attao^iad for (state oriefly the ground of attachment). 

We, therefeye, hereby command you to attach the said 
, and to bring him before our B^id judge. 

Given at , in our said court, under the seal 

thereof, this day of , 18 . 

(Signed) E. F., 
Registrar or District Registrar. 
Attachment. 
Taken out by 



No. 67. jB^i^ ^^ 

Order eo;r Committal. 

(L.8.) [Title of court and action]. 

On th^ day ol , 18 . 

Before I 

Judge, etc. 

(or loea^ judge is AdBAWfUty for the 

Adi|[^irfijlty District of ). 

Whereas A, IJ. {state name and description of person 
to be committed) has committed a contempt of court in that 
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{elate in what the contempt conaiata) and, bavuig been this 
day broagbt before the judge on attscbmeDt, persists in 
hia said contempt, it is now ordered, that be be eommitted 
to prison for the term of from the date hereof, 

or ontil be ahall clear himself from his said contempt. 
(Signed) E. F., 
Begietror or District Begiatrar. 



bdIb mi. No. 68. 

GoHMimL. 

[Title of court]. 
To 
Beceive into yoar onatody tbe body (or bodies) of 

herewith aeni to 
yoQ, for the canse hereinnnder written ; that is to say. 
For (state briefly the grov/nd of attachment). 
Dated tbe day of , 18 . 

(Signed) J. E., 
WitnesB, Judge, etc. 

E. F., (or local judge in Admiralty for the 

Begistrar Admiralty district of ). 

or District Begistrar. 



Bale m. No- ^3- 

MmOTB OK FILmS ANT DoOUSIMT. 

[Title of cou/rt and action]. 
I, A. B., {8tat« whether plaintiff or defetidant), file the 
following docamentB, tiz. : 

{Here deecrihe the docv/ments filed). 
Dated the day of , 18 . 

(Signed) A. B. 
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No. 70: ^^^^ gjj^ 

Minute of Order op Court. 

(Title of court and action). 

On the day of , 18 . 

Before , 

Judge, etc. 

(or local Jadge in Admiralty for the 
Admiralty district of )• 

The judge, on the application of state whether plaintiff 
or deferulant) ordered (state purport of order). 



No. 71. [Ruieaia* 

Minute on examination of Witnesses. 

(Title of court and action). 

On the day of , 18 . 

Before , 

Judge, etc. 

(or local judge, etc., as the case may be). 

A. B. (state whether plaintiff or defendant) produced 
as witnesses 

(Here state names of witnesses in full). 

who, having been sworn (or as the case may be), were 
examined orally (if by interpretation, add by interpreta- 
tion of • ). 



No. 72. jjj^jg 218. 

Minute of Decree. 

(Title of cov/rt and action). 

On the day of , 18 . 

Before , 

Judge, etc. 

(or local judge, etc., as the case may be). 

(1) Decree for an ascertained swm: 

The judge having heard (state whether plaintiff and 
defendant, or their counsel or solicitors, or as the case may 
be), and having been assisted by {state naines and descrip- 

H.A.A. — 11. 
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lions of assessors, if any,) prononnced the stun of (state 
•swm in letters and figwres) to l>e due to the plaintiff {or 
defendant), in respect of his claim (or coonter-claim), 
together with cotts {if the decree is for costs). And he 
condemned — 

{a) in an action in rem where bail has not been given ; 
the ship {or cargo ex the ship , 

or proceeds of t]}e ship , or of the cargo 

ex the ship or as the case may be) in the 

said sum (and in costs). 

(6) in an action in personam, or in rem where bail has 
been given ; 

the defendant (or plaintiff) and his bail {if bail 
has been given) in the sum of {and in costs). 



(2) Decree for a sutti not ascertained : 

The judge having heard, etc., {as above) pronounced in 
favour of the plaintiff's claim {or defendant's counter-claim) 
and condemned the ship (or cargo, etc., or the 

defendant or plaintiff) and his bail {if bail has been given) 
in the amount to be found due to the plaintiff {or defen- 
dant) (and in costs). And he ordered that an account 
fihould be taken, and 

(a) If the amount is to be assessed by the judge, 
that all accounts and vouchers, with the proofs in 
support thereof, should be filed within 

days (or as the case may be). 

(b) If the judge refers the assessment to the registrar, 
referred the same to the registrar (assisted by mer- 
chants), to report the amount due, and ordered 
that all accounts, &c., (o^ above). 



(3) Decree on dismissal of action : 

The judge having heard, etc., (o^ above) dismissed the 
action {if with costs, add) and condemned the plaintiff and 
his bail {if bail has been given) in costs. 



(4) Decree of condemnation of a derelict subject 

to salvage: 

The judge, having heard, etc, {as above) pronounced 
the sum of {state su/m in letters and figures) to be due to 



Forms. 163 

A. B., etc., for salvage, together with eoets, and subject 
thereto condemned the said ship , (or cargo or 

proceeds of ship or of cargo, etc., as the case may be) as 
a droit and perquisite of Her Majesty in Her office of 
Admiralty. 



(6) Decree in action for possession : 

The judge having heard, &c., decreed that possession 
of the ship should be given to the plaintiff, and 

condemned the defendant (and his bail) in costs. 



(6) Decree of conderriTiatio^i in a slave trade action : 

The judge having heard, etc. (o^ ahove), pronounced 
that the vessel, natne unknown (or as the case may be), 
seized by H.M.b. Torch on the day of i 18 , 

had been at the time of her seizure engaged in or jGitted out 
for the slave trade in contravention of the treaties existing 
between Great Britain and , or in violation of 

the Acts 6 Geo. TV. c. 118, and 86 & 87 V. c. 88, or as the 
case may be), and he condemned the said vessel (together 
with the slaves, goods, and effects on board thereof) as 
forfeited to Her Majesty (or condemned the said vessel and 
slaves as forfeited, &c., but ordered that the cargo should 
be restored to the claimant, or, as the case may be). 

The judge further ordered that the said slaves (or the 
slaves then surviving), consisting of men, 

women, and boys and girls, should be 

delivered over to {staie to whom, or how the slaves are to be 
disposed of). 

If the vessel has been brought into port, add : — ^ 

The judge further ordered that the tonnage of the vessel 
should be ascertained by the rale in force for the 
admeasurement of British vessels, and that the vessel 
should be broken up, and that the materials thereof should 
be publicly sold in separate parts, together with her cargo 
{if any); or 

If the vessel has been abandoned or destroyed by the 
seizors prior to adjudication, and the court is satisfied that 
the abandonment or destruction was justifiable, add : — 

The judge further declared that, after full consideration 
by the court of the circumstances of the case, the seizors 
had satisfied the court that the abandonment {or destrue- 
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tion) of the vessel was inevitable or otherwise under the 
circumstances proper and justifiable. 



(7) Decree of restitution in a slave trade auction : 

The judge having heard, &;c., pronounced that it had 
not been proved that the vessel was engaged 

in or fitted out for the slave trade, and ordered that the 
said vessel should be restored to the claimant, together 
with the goods and effects on board thereof : 

addy as the case may he, 
but without costs or damages, 

or 

on payment by the said claimant of the costs incurred by 
the seizors in this action ; 

or 

and awarded to the said claimant costs and damages in 
respect of the detention of the said vessel, and (referred the 
same to the registrar (assisted by merchants) to report the 
amount thereof, and) directed that all accounts and 
vouchers with the proofs in support thereof, if any, should 
be filed within daye. 



(8) Decree in case of capture from pirates : 

The judge having heard, &c., pronounced that the said 
junk Tecumseh (and her cargo) had been at the time of 
the capture thereof by H.M.S. Torch the property of 
pirates, and condemned the same as a droit and perquisite 
of Her Majesty in Her office of Admiralty ; 

or 

pronounced that the said junk Tec\imseh (and her cargo) 
had prior to her re-capture by H.M.S. Torch, etc., been 
captured by pirates from the claimant {state name aiid 
description offorTrier owner), and he decreed that the same 
should be restored to the said claimant as the lawful owner 
thereof, on payment to the re-captors of one-eighth part of 
the true value thereof in lieu of salvage. The judge also 
directed that the said junk (and her cargo) should be 
appraised ; 

If the junk, dtc, has been captured after an engagement 
with the pirates, and if there is a claim for bounty, add : — 
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The judge farther declared chat the persons attacked or 
engaged by H.M.S. Torchj etc., on the occasion of the 
capture of the said junk were pirates, that the total number 
of pirates so attacked or engaged was about 
that of that number were captured, and that 

the only vessel engaged was H.M.S. Torch {or, as tlie 
<'a$e may be). 



(9) Decree of condemnation under Pacific Islanders 

Protection Acts: 

The judge, having heard, etc., pronounced that the ship 
had been at the time of her seizure {or during 
the voyage on which she was met) employed {or fitted out 
for employment) in violation of the Pacific Islanders Protec- 
tion Acts, 1872 and 1875, and he condemned the said ship 

(and her cargo, and all goods and effects found 
on board, or, as the case may be), as forfeited to Her Majesty. 

The judge further ordered that the said ship 
(and her cargo, and the said goods and effects) should be 
sold by public auction, and that the proceeds should be paid 
into court. 



(10) Decree of condemnation under Foreign Enlistment 

Act : 

The judge, having heard, etc., pronounced that the ship 

had been (built, equipped, commissioned, 
despatched, or used, as the case may be) in violation of the 
Foreign Enlistment Act, 1870, and he condemned the said 
bbip and her equipment (and the arms and 

munitions of war on board thereof, or as the case may be) as 
forfeited to Her Majesty. 



(11) Decree of condemnation under Customs or 

Revenue Acts: 

The judge, having heard, etc., condemned the ship 
{or cargo or proceeds, etc., cw the case may be) 
as forfeited to Her Majesty for violation of the Act {state 
what Act). 
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(12) Decree for pecuniary forfeiture or pcTudty under 

Cu&tmna Act or other Act : 

The judge having heard, &c., pronoimced the said goods 
to have been landed (or other illegal act to have been done) 
in violation of the Act (state what Act) and condemned the 
defendant C. D. (the owner of the said goods, or as the case 
may be) in the penalty of imposed by the said Act 

(and in costs). 



<( 



<c 



Rule 213]. N^' 78. 

MiNUTBS IN AN AOTION FOR DaHAOB BY GOLUSION. 

A. B.y &G. 

No. . against 

The Ship "Jfary." 
18 
Jan. 8 A writ of summons (and a warrant) was {or 
were) issued to X.Y. on behalf of A.B., etc., the 
owners of the ship **Jane'* against the ship 
"Mary'* (and freight, or as the case may be) in 
an action for damage by collision. Amount 
claimed $1,000. 

5 Y.Z. filed notice of appearance on behalf of 
CD., &c., the owners of the ship **Mary,*' 

6 X.Y. filed writ of summons. 
** " The Marshal filed warrant. 
" 7 Y.Z. filed bail bond to answer judgment as 

against the defendants (or as the case Ttiay be} 

in the sum of $1>000, with affidavit of service* 

of notice of bail. 
A release of the ship "Mary' was issued to Y.Z. 
8 X.Y. filed Preliminary Act (and notice of motion 

for pleadings). 
Y.Z. filed Preliminary Act. 

10 The judge having heard solicitors on both sides 
(or as the case may be), ordered pleadings to be 
filed. 

11 X.Y. filed statement of claim. 

14 Y.Z. filed defence (and counter-claim.) 

15 X.Y. filed reply. 

16 The judge having heard solicitors on both sides 
{or as the case may be) ordered both plaintiffs 
and defendants to file affidavits of discovery^ 
and to produce, if required, for mutual inspec- 



it 

(< it 
<( 
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tion, the documents therein set forth within 
three dayn, 
Jan. 18 X.y. filed affidavit of discovery. 

" 19 Y.Z. filed affidavits of discovery. 

" 22 X.Y. filed notice of trial. 

" 26 X.Y. produced as witnesses (state names of wit- 
ru!S8^), who. having b«en ewom. were examined 
orally in court, the said (state Tiaraes) having 
been sworn and examined by interpretation of 
{state name and interpreter) interpreter of the 
language. Present {state names of 
assessors present, if any) assessors. 
Y.Z. produced as witnesses, etc. {as above). 
The judge having heard (state whether plaintiffs 
and defendants, or their counsel or solicitors, 
as tlie case may be), and having been assisted 
by {state name and descriptions of assessors if 
any), pronounced in favour of the plainti£fs {or 
defendants) and condemned the defendants (or 
plaintiffs) and their bail {if bail has been given) 
in the amount to be found due the plaintiffs 
(or defendant) (and in costs). And he ordered 
that an account should be taken, and referred 
the same to the registrar (assisted by mer* 
chants) to report the amount due, and ordered 
that all accounts and vouchers, with the proofs 
in support thereof, should he filed within 
days {or as the case may be). 
Feb. 8 X.Y. filed claim, with accounts and vouchers in 
support thereof (numbered 1 to ), and affi- 

davits of (stcUe names of deponents, if any.) 

" 8 Y.Z. filed accounts and vouchers (numbered 1 to 

) in answer to claim. 

" 9 X.Y. filed notice for hearing of reference. 

'* 15 X.Y. {or Y.Z.) filed registrar's report, etc. 

Here insert address for ser- Here insert address for ser- 
vice of documents requir- vice of docikments requi/r- 
ed to be served, on the de- ed to be served on the 
fendants. plaint iff^s. 

Note. — The above minates are given as sach as might ordiuarlly be 
required in an action in rem for damage by collision, where pleadings have 
been ordered. In some actions many of these minates woald be super- 
flaons. In others additional minutes would bo required. 



I 
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II. TABLES OF FEES to be taken by the Reoistrabs, 
Mabbhals and Practitionrbs, &o., in Admibaltt 
pboceedinas in the exchequeb coubt of c an ada. 

I. — By the Begistbab. 
1. For 8eali7}g or preparing Iifistruments, dkc. 

$ cts. 

For sealing any writ of summons or other docn- 

ment required to be sealed 50 

For preparing any warrant; release, commission, 
attachment, or other instrument, required to 
be sealed, or for attending the execution of 
any bailbond 2 00 

For preparing a receivable order or a receipt for 
/ money to be paid out of court 1 00 

For preparing and sending any notice, or issuing 

any appointment 50 

For preparing any other document for every folio. 80 

Note. — The fees for preparing shall inclade drawing and fair-copy- 
ing or engrossing. 

2. For Filing. 
On filing any instrument or other document $ 20 

3. For Evidence, Sc. 

For attending at examination of any witness, per $ 

hour 1 00 

For administering any oath or declaration 20 

For taking down and certifying the evidence of 
any witness examined before him, when the 
same is not taken down by a shorthand writer, 
for every folio 20 

4. For the Trials &c. 

On setting down action for trial $ 1 00 

For attendance at the trial of an action, to be 
paid by the party whose case is proceeding, 

per hour 1 00 

Swearing each witness 20 

On a final decree in an uncontested action 2 00 

On a final decree in a contested action 4 00 

For attendance before the judge when any order is 
made or act done, other than pronouncing a 
final decree 1 00 

Note. — The above fees shall inclade the entry of the decree or order 
in the minute book. 
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6. For References. 

For hearing any reference, according to the (From $ 5 00 

case, per day (To 16 00 

For preparing the report of a reference 6 00 

6. For TaocatioTis. 

For taxing a bill of costs : — 

If the bill does not exceed ten folios 2 00 

For every folio beyond ten 20 

7. For Ojfflce Coines, Searches, &c. 

For a copy of any document, for every folio (in 

addition to the fee for sealing) 10 

For search 20 

For a general search 50 

NoTB. — No search-fee is to be charged to a party to the action, while 
the action is pending, or for one year after its termination, or to any 
seaman. 



II. — By thb Assbssors. 

For each nautical or other assessor, whether 
at the examination of witnesses or at 
the trial of an action, or upon any as- 
sessment of damages, or taking of an 
account, according to the case, in the 
discretion of the judge, per day / 

NoTX. — The above fees shall be paid to the registrar, for the asses- 
sors, and in the first inttanee by the party preferring the claim. 



From S 5 00 
To 25 00 



III. — Bt a Commissioner to examine Witnesses. 

For administering any oath or declaration $ 20 

For taking down and certifying the evidence of any 
witness examined before him, when the same - 
is not taken down by a shorthand writer, for 
every folio 20 



IV. — By a Commissioner to take Bail. 

For attending the execution of any bailbond 2 00 

For taking any affidavit of justification 50 

V. — By the Marshal or Sheriff. 

For the service of a writ of summons or subpoena, 

if served by the marshal or a sheriff 1 00 
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For executing any warrant or attachment $ 4 00 

For keeping possession of any ship, goods, or ship 
and goods (exclusive of any payments neces- 
sary for the safe custody thereof), for each 
day 50 

NoT£. — No fee shaU be allowed to the marshal for the castody and 
possession of property under arrest, if it consisto of money in a bank, or 
of goods stored in a bonded warehouse, or if it is in the castody of a 
custom-house officer or other authorized person. 

On release of any ship, goods, or person from 

arrest $ 2 00 

For attending the unlirery of cargo, for each day.. 8 00 
For executing any commission of appraisement, 
sale, or appraisement and sale, exclusive of 
the fees, if any, paid to the appraiser and 
auctioneer 4 00 

For executing any other commission or instru- 
ment 4 OO 

On the gross proceeds of any ship, or goods, etc., 
sold by order of the court : — 

If not exceeding $400 4 00 

For every additional $400, or part thereof..... 2 00 

Note. — If the marshal, being duly qualified, acts as auctioneer, he 
shall be allowed a double fee on the ^ross proceeds. 

For attendance at trial of an action to be paid 
by the party whose case is proceeding, per 
hour $ 1 00 

Calling each witness 20 

Note, — If the marshal or his rifficer is required to go any distance in 
execution of his duties, a reasonable sum may be allowed for travelling,, 
boat-hire, or other necessary expenses in addition to the preceding fees^ 
but not to exceed 10 cents per mile travelled. 



VI. — Fees to be Taken by Apphaisers. 

Each, per appraisement - m^^°^ ^q qq 

(This fee may be increased to a sum not exceed- 
ing $30.00 in the discretion of the judge). 



VII. — By the Solicitor. 

Retaining fee 2 00 

For preparing a writ of summons (to include attend- 
ances in the registry for sealing the same) ... 2 50 



Prom 1 00 
To 4 00 
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For bespeaking and extracting any warrant or other 
instrument prepared in the registry (to include 

attendances) % 1 OO 

For serving a writ of sammons or a sabpoena 1 00 

For taking instructions for a statement of claim or 

defence \ 4 00' 

For drawing a statement of claim or defence 4 OO 

For taking instructions for any further pleading ... 1 00 

For drawing any further pleading 2 00 

For drawing any other document, for every folio ... 20 
For fair-copying or engrossing any document, for 

every folio 10 

For taking instructions for any affidavit (un- 
less made by the solicitor or his clerk) or 
for interrogatories or answers, according 
to the nature or importance thereof 

For taking instructions for brief jm ^ qq 

For attending counsel in conference of consultation 2 00 

For attending to fee counsel 2 00 

For attendance on any motion before the judge : — 

If with counsel 2 CO 

If without counsel 4 OO 

For attending the examination of witnes-^ed before 
the trial, for each day : — 

If with counsel 4 00 

If without counsel 8 00 

For attendance at the trial, for each day ^m ^i^ qq 

For attendance at the delivery of judgment, if re- 
served : 2 00 

For attendance at a hearing of a reference to the 
registrar, for each day : — 

T# iu r. 1 (From 4 OO 

If with counsel -m g qq 

If without counsel -m ^q qq 

For any other necessary attendance for the judge, 
or in the registry, or on the marshal, or on the 
adverse party or solicitor, in the course of the 
action 1 00 

Note. — ^Wheie more than one docament c*n conveniently be filed, or 
one docament can be filed, and another bespoken, at the same time, the 
fee for one attendance only shall be allowed. 

For any necessary letter to the adverse party $ 50 

For serving any notice 20 
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For extracting and collating any office copy ob- 
tained from«the registry office, for every folio... $ 10 

For correcting the press, for every folio 5 

For attending the taxation of any bill of costs, not 

exceeding ^72 folios 2 00 

For every folio beyond ten 10 



VIII.^By Counsel. 

Retaining fee $ 5 00 

For settling any pleading, interrogatories, 

or answers, &c 

Forany necessary consultation in the course] From 6 00 

of the action ~ 

For any motion 

• For the examination of witnesses before the 
trial, for each day 

For the trial of an uncontested action 10 00 

For the trial of a contested action, for the (From 16 00 
first day 

For each day after the first 



(From 5 00 
To 20 00 



To 10 00 

(From 5 00 

To 15 00 

From 10 00 

To 20 00 



To 50 00 
(From 10 00 



To 25 00 

For attending judgment if reserved jm ^q qq 

For the hearing of a reference to the regis- /From 10 00 
trar, for each day \To 25 00 

Note, — Where the same practitioner acts as both coansel and solicitor, 
he may, for any proceeding in which a coanBel's fee might be allowed, 
charge such fee in lieu of a solicitor's fee. 



IX. — By Shorthand Writers. 

For taking down and transcribing the evidence, 
certifying the transcript and transmitting the 
same to the registrar and supplying three copies 
thereof to the registrar, per folio $ 20 

If for any reason the evidence is not required to be 
transcribed, for each hour occupied by the ex- 
amination 1 60 

Such fees shall in the first instance be paid to the 
registrar for the shorthand writer by the party 
calling the witness. 
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If any such fee is not paid by the party liable there- 
for it may be paid by any other party to the 
proceeding and allowed as a necessary disburse- 
ment in the cause, or the judge may make such 
order in respect of such evidence and the dis- 
posal of the action or proceeding as to him 
seems just. 

ifoU, — If evidenoe is taken down by a shorthand writer no fee for 
taking down and certifying to suoh evidence shaU be allowed to the regis- 
trar or^oommissioner. 



X. — By Witnesses. 

To witness residing not more than three miles from 

the place to which summoned, per day $ 1 00 

To witnesses residing over three miles from such 

place 1 26 

Barristers and attorneys and solicitors, physicians 
and surgeons, when called upon to give evidence 
in consequence of any professional service ren- 
dered by them, or to give opinions 5 00 

Engineers and surveyors, when called upon to give 
evidence of any professional service rendered 
by them, or to give evidence depending upon 
their skill or judgment, per day 6 00 

If the witnesses attend in one cause only, they will 
be entitled to the fall allowance. 

If they attend in more than one cause they will be 
entitled to a proportionate part in each cause 
only. 

The travelling expenses of witnesses over ten miles, 
shall be allowed according to the sums reason- 
ably and actually paid, but in no case shall 
exceed ten cents per mile travelled. 



ORDERS IN COUNCIL APPROVING OF RULES." Etc. 



N 



The following public documents, Imperial and Gana- 
•dian, appeared in the Canada Gazette of June 10, 1898» 
preceded by a Public Notice of the Honourable the 
Secretary of State, 6th June, 1898, to the effect that 
His Excellency the Governor -General in Council, and 
Her Majesty in Council, had approved of the General Bules 
and Orders regulating the Practice and Procedure (includ- 
ing fees and costs), of the Exchequer Court of Canada in 
ihe exercise of its jurisdiction, powers and authorities as a 
Oourt of Admiralty, being the General Rules and Orders 
set forth in the preceding pages i-^ 

Oebtified Copy of a Report of a Committee of the Honour- 
able the Privy Council, approved by His Excellency 
the G<)ver nor- General in Council, on the 10th 
December, 1892. 

On a report dated 6th December, 1892, from the Min- 
ister of Justice submitting for Your Excellency's consider- 
ation certain general rules and orders, made by the judge 
of the Exchequer Court of Canada on the 5th December 
instant, for regulating the practice and procedure in that 
^ourt in Admiralty cases. These rules and orders, under 
the provisions of section 25 of The Admiralty Act, 1891, 
require the approval of Your Excellency in Council, and 
under the provisions of section 7 of The Colonial Courts of 
Admiralty Act, 1890, they will not come into operation 



Orders in Council. 176 

until they hare been approTed also by Her Majesty in 
GounciL 

The Minister is of opinion that they are such as should 
receii^€ approval of Your Excellency in Council, and he 
reeommends accordingly. 

The Minister further recommends that a copy of them 
be transmitted to the Right Honourable Her Majesty's 
Principal Secretary of State for the Colonies with a request 
that he will cause them to be submitted to Her Majesty in 
Council for approval. 

The Minister further suggests that in the Despatch 
transmitting these rules and orders, attention be called, 
with a view to such action thereunder as to Her Majesty in 
Council may seem proper, to the provisions of sub-section 2 
of section 7 of The Colonial Courts of Admiralty Act under 
which Her Majesty in Council may, in approving rules, 
made under the section, declare that rules with respect to 
any matters which appear to Her Majesty to be matters of 
detail or of local concern may be revoked, varied or added 
to, without the approval required by the section 

The Committee advise that Your Excellency be moved 
to take action in the sense of the recommendation of the 
Minister of Justice. 

All of which is respectfully submitted for Your Excel- 
lency's approval. 

JOHN J. McGEE, 

Clerk of the Privy Council. 
To the Honourable 

The Minister of Justice. 



Downing Street, 6th April, 1898. 

My Lord, — I have tbe honour to transmit to you, with 
reference to your despatch, No. 881, of the 14th of Decem- 
ber, an Order of Her Majesty in Council approving the 
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of Fees appended to the Rules may be revoked, varied or 
added to without the approval of Your Majesty in Council.*' 

Her Majesty, having taken^he said Memorial into con- 
sideration, was pleased, by and with the advice of Her 
Privy Council, to approve of what is therein proposed, and 
to direct that the Rules of Court hereto annexed shall be 
the Rules of Court for the said Exchequer Court of Canada 
in its Admiralty jurisdiction and shall be established and 
be in force in the said court, and to declare that Rules 158 
to 176 (both inclusive). Rule 224, and the Tables of fees 
appended to the Rules may be revoked, varied, or added 
to, without the approval of Her Majesty in Council. And 
the Right Honourable the Lords Commissioners of the 
Admiralty are to give the necessary direction herein 
accordingly. 

C. L. P£j£L. 
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•* THE COLONIAL COURTS OF ADMIRALTY ACT, 8ec«. i, a. 

1890," (Imp.). 



Ab Act to amend the Law respecting the exercise of 
Admiralty Jurisdiction in Her Majesty's Dominions and 
elsewhere out of the United Kingdom (a). 

[^Uh July, 1890.] 

Be it enacted by the Queen's most Excellent Majesty, 

by and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament 

assembled, and by the authority of the same, as follows : — 

1. This Act may be cited as " The Colonial Courts o/s^o^ title. 
Admiralty Act, 1890." 

2. (1) Every court of law in a British possession, {^°Jf^i*Jj 
which is for the time being declared in pursuance of this ^^^^^^-^^y- 
Act to be a court of Admiralty, or which, if no such 
declaration is in force in the possession, has therein 
original unlimited civil jurisdiction, shall be a court of jurisdicUon. 
Admiralty, with the jurisdiction in this Act mentioned, 

and may, for the purpose of that jurisdiction, exercise all 
the powers which it possesses for the purpose of its other 
civil jurisdiction ; and such court, in reference to the 
jorisdiction conferred by this Act, is in this Act referred to 
as a Colonial Court of Admiralty. Where in a British 
possession the Governor is the sole judicial authority, the 
expression *' court of law " for the purposes of this section 
includes such Governor. 

(2) The jurisdiction of a Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over the like 
places, persons, matters and things, as the Admiralty 
jurisdiction of the High Court in England, whether existing 
by virtue of any statute or otherwise, and the Colonial 

(a) 53 ft 54 V. c 27. In force in Canada July Ut, IS^ See lec, 16 and 
Mtrgaam t. The Aurora, 3 £. C. R. 228, 235, 
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g^ ^- exercise of the jurisdiction conferred on it by this Act, shall 
be subject to the like local appeal, if any, as judgments of 
the court in the exercise of its ordinary civil jurisdiction, 
and the court having cognizance of such appeal shall for 
the purpose thereof, possess all the jurisdiction by this Act 
conferred upon a Colonial Court of Admiralty. 

ap^auo^the *• (1) The appeal from a judgment of any court in a 
Soimcii!" British possession in the exercise of the jurisdiction con- 
ferred by this Act, either where there is as of right no local 
appeal or after a decision on local appeal, lies to Her 
Mpjesty the Queen in Council. 

(2) Save as may be otherwise specially allowed in a 
particular case by Her Majesty the Queen in Council, an 
appeal under this section shall not be allowed' — 

(a) from any judgment not having tbe effect of a 
definitive judgment unless the court appealed from 
has given leave for such appeal, nor — 

{h) from any judgment unless the petition of appeal 
has been lodged within the time prescribed by rules, 
or if no time is prescribed witbin six months from 
the date of the judgment appealed against, or if 
leave to appeal has been given, then from the date 
of such leave. 

(8) For the purpose of appeals under this Act, Her 
Majesty the Queen in Council and the Judicial Committee 
of the Privy Council shall, subject to rules under this sec- 
tion, have all such powers for making and enforcing 
judgments, whether interlocutory or final, for punishing 
contempts, for requiring the payment of money into court, 
or for any other purpose, as may be necessary, or as were 
possessed by the High Court of Delegates before the pass- 
ing of the Act transferring the powers of such court to Her 
Majesty in Council, or us are, for the time being, possessed 
by tbe High Court in England or by the court appealed 
from in relation to tbe like matters as those forming the 
subject of appeals under this Act. 

(4) All Orders of the Queen in Council or the Judicial 
Committee of the Privy Council for the purposes aforesaid 
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or olherwise in relation to appeals under this Act shall ^'^^^ 
have fnll effect throughout Her Majesty's dominions, and 
in all places where Her Majesty has jurisdiction. 

(5) This section shall be in addition to and not in 
derogation of the authority of Her Majesty in Council or 
the Judicial Committee of the Privy Council arising other- 
wise than under this Act, and all enactments relating to 
appeals to Her Majesty in Council or to the powers of Her 
Majesty in Council or the Judicial Committee of the Privy 
Council in relation to those appeals, whether for making 
rules and orders or otherwise shall extend, save as other- 
wise directed by Her Majesty in Council, to appeals to Her 
Majesty in Council under this Act. 

7* (1) Rules of court for regulating the procedure and buIm of ooart. 
practice (including fees and costs) in a court in a British 
possession in the exercise of the jurisdiction conferred by 
this Act, whether original or appellate, may be made by 
the same authority and in the same manner as rules touch- 
ing the practice, procedure, fees and costs in the said 
court in the exercise of its ordinary civil jurisdiction respec- 
tively are made : 

Provided that the rules under this section shall not, 
save as provided by this Act, extend to matters relating to 
the slave trade, and shall not (save as provided by this 
section) come into operation until they have been approved 
by Her Majesty in Council, but on coming into operation 
shall have full effect as if enacted in this Act ; and any en- 
actment inconsistent therewith shall, so far as it is so 
inconsistent, be repealed. 

(2) It shall be lawful for Her Majesty in Council, in 
approving rules made under this section, to declare that 
the rules so made with respect to any matters which appear 
to Her Majesty to be matters of detail or of local concern 
may be revoked, varied or added to, without the approval 
required by this section. 

(8) Such rules may provide for the exercise of any 
jurisdiction conferred by this Act by the full court, or by 
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g»ei. 8/9. any judge or judges thereof, and sabject to any rules, 
where the ordinary eiTil jurisdiction of the court can, in 
any case, be exercised by a single judge, any jurisdiction 
conferred by this Act may, in the like case, be exercised by 
a single judge. 

AdmS^t ** (^^ Subject to the provisions of this section noth- 

cro^^* ing in this Act shall alter the application of any droits of 
Admiralty or droits of or forfeitures to the Grown in a 
British possession ; and such droits and forfeitures, when 
condemned by a court of a British possession in the exer- 
cise of the jurisdiction conferred by this Act, shall, save as 
is otherwise provided by any other Act, be notified, account- 
ed for and dealt with in such manner as the Treasury from 
time to time direct, and the officers of every Colonial Court 
of Admiralty and of every other court in a British posses- 
sion exercising Admiralty jurisdiction shall obey such 
directions in respect of the said droits and forfeitures as 
may be, from time to time, given by the Treasury. 

(2) It shall be lawful for Her Majesty the Queen in 
Council by Order to direct that, subject to any conditions, 
exceptions, reservations and regulations contained in the 
Order, the said droits and forfeitures condemned by a court 
in a British possession shall form part of the revenues of 
that possession either for ever or for such limited term or 
subject to such revocation as may be specified in the Order. 

(3) If and so long as any of such droits or forfeitures by 
virtue of this or any other Act form part of the revenues of 
the said possession the Bame.sfaall, subject to the provisions 
of any law for the time being applicable thereto, be notified, 
accounted for and dealt with in manner directed by the 
Government of the possession, and the Treasury shall not 
have any power in relation thereto. 

^°^i??;^ ^« 0« (1) It shall be lawful for Her Majesty, by commission, 

^^^^^ under the Great Seal, to empower the Admiralty to establish 

in a British possession any Vice-Admiralty Court or Courts. 

(2) Upon the establishment of a Vice- Admiralty Court 
in a British possession, the Admiralty, by writing under 
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Bee. 9. 



their hands and the seal of the office of Admiralty, in snch _ 
form as the Admiralty may direct, may appoint a judge, 
registrar, marshal and other officers of the court, and may 
cancel any such appointment ; and in addition to any other 
jurisdiction of such court, may (subject to the limits imposed 
by this Act or the said commission from Her Majesty) vest 
in such court the whole or any part of the jurisdiction by 
or by virtue of this Act conferred upon any courts of that 
British possession ; and may vary or revoke such vesting, 
and while such vesting is in force the power of such last- 
mentioned courts to exercise the jurisdiction so vested shall 
be suspended. 

Provided that — 

(a) nothing in this section shall authorize a Vice- 
Admiralty Court so established in India or in any 
British possession having a representative legisla- 
ture, to exercise any jurisdiction except for some 
purpose relating to prize, to Her Majesty's Navy, to 
the slave trade, to the matters dealt with by the 
Foreign Enlistment Act, 1870, or the Pacific Islanders 
Protection Acts, 1872 and 1875, or to matters in 
which questions arise relating to treaties or conven- c.9o. 
tions with foreign countries, or to international law ;o. i9. 

, ° »38&39Viot. 

and — 0. 61. 

(6) in the event of a vacancy in the office of judge, 
registrar, marshal or other officer of any Vice- 
Admiralty Court in a British possession, the Governor 
of that possession may appoint a fit person to fill 
the vacancy until an appointment to the office is 
made by the Admiralty. 

(8) The provisions of this Act with respect to appeals to 
Her Majesty in Council from courts in British possessions 
in the exercise of the jurisdiction conferred by this Act, 
shaU apply to appeals from Vice-Admiralty Courts, but the 
rules and orders made in relation to appeals from Vice- 
Admiralty Courts may differ from the rules made in relation 
to appeals from the said courts in British possessions. 
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Sees. 10-13. 



Power to ap- 
point a vice- 
admiral. 



(4) If Her Majesty at any time by eommisBioQ under 
the Great Seal so directs, the Admiralty shall, by writing 
under their hands and the seal of the office of Admiralty, 
abolish a Vice-Admiralty Court established in any British 
possession under this section, and upon such abolition the 
jurisdiction of any Colonial Court of Admiralty in that 
possession which was previously suspended shall be revived. 

lO- Nothing in this Act shall affect any power of 
appointing a vice-admiral in and for any British possession 
or any place therein, and whenever there is not a formally 
appointed vice-admiral in a British possession or any place 
therein, the Governor of the possession shall be ez-offido 
vice-admiral thereof. 



Exception of n. (1) The provisious of this Act with respect to 
itlTer^posMs- Colonial Courts of Admiralty shall not apply to the Channel 
Hions. Islan/is. 

(2) It shall be lawful for the Queen in Council by Order 
to declare, with respect to any British possession which has 
not a representative legislature, that the jurisdiction con- 
ferred by this Act on Colonial Courts of Admiralty shall not 
be vested in any court of such possession, or shall be vested 
only to the partial or limited extent specified in the Order. 



Application of 
Act to courts 



Acts. 



12. It shall be lawful for Her Majesty the Qaeen in 
jSritdi^ti'S'n'^'* Council by Order to direct that this Act shall, subject to 
the conditions, exceptions and qualifications (if any) con- 
tained in the Order, apply to any Court established by Her 
Majesty for the exercise of jurisdiction in any place out of 
Her Majesty's dominions which is named in the Order as if 
that Court were a Colonial Court of Admiralty, and to pro- 
vide for carrying into effect such application. 



?edu?Jhi Sa"^ '*• (^^ ^* ^*^*'^ ^^ lawful for Her Majesty the Queen in 
trade matters. (Jouucil bv Order to make rules as to the practice and pro- 
cedure (including fees and costs) to be observed in and the 
returns to be made from Colonial Courts of Admiralty and 
Vice- Admiralty Courts in the exercise of their jurisdiction in 
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matters relftting to the slave trade, and in and from East ^*"' ^^ ^^ 
African Courts as defined by the Slave Trade (East A&ioan 30^37 vict. 
Courts) Acts, 1873 and 1879. «4i3vict. 

(2) Except when inconsistent with snch Order in 
Council, the rales of court for the time being in force ia a 
Colonial Court of Admiralty or Vice- Admiralty Court shall, 
BO far as applicable, extend to proceedings in such court in 
matters relating to the slave trade. ' - 

(3) The provisions of this Ast with respect to appeals 
to Her Majesty in Council, from courts in British posses- 
sions in the exercise of the jurisdiction conferred by this 
Act, shall apply, with the necessary modificationa, to 
appeals from judgments of any East African court made 
or purporting to be made in exercise of the jurisdiction 
under the Slave Trade (East African Courts) Acts, 1873 
and 1879. 

, 14. It shall be lawful for Her Mnjosty in Council from ordeniD 
time to time to make Orders for the purposes authorized 
by this Act, and to revoke and vary snch Orders ; and 
every such Order while in operation shall have effect as if 
it were part of this Act. 

IS. In the construction of this Act, unli.'?s the context laterpTetaUoD 
otherwise reqnires, — 

The expression " representative legislature " means, 
in relation to a British pDssessiou, a legislature 
comprising a legislative body of which at least 
one-half are elected by inhabitants of the British 



The expression "unlimited civil jurisdiction" means 
civil jurisdiction unlimited ns to the valn^ of the 
snbject-matter at issue, or as to the amount that 
may bn claimed or recovered. 

The expression "judgment" includes a decree, order 
and sentence. 

The expression "appeal" means any appeal, rehear- 
ing, or review; and the expression "local appeal" 
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^c-^*- means an appeal to any court inferior to Her 

Majesty in Council. 

The expression '' Colonial law " means any Act, ordi- 
nance or other law having the force of legislative 
enactment in a British possession and made by any 
authority, other than the Imperial Parliament or 
Her Majesty in Council, competent to make laws 
for such possession. 

Commence- 16. (1) This Act sball, savc as otherwise in this Act 

meat of Act. 

provided, come into force in every British possession on 
the first day of July, one thousand eight hundred and 
ninety-one. 

Provided that — 

(a) This Act shall not come into force in any of the 
British possessions named in the First Schedule to 
this Act until Her Majesty so directs by Order in 
Council, and until the day named in that behalf in * 
such Order ; and — 

(b) If before any day above mentioned rules of court for 
the Colonial Court of Admiralty in any British 
possession have been approved by Her Majesty in 
Council, this Act may be proclaimed in that 
possession by the Governor thereof, and on such 
proclamation shall come into force on the day 
named in the proclamation. 

(2) The day upon which this Act comes into force in 
any British possession shall, as regards that British 
possession, be deemed to be the commencement of 
this Act. 

-2Q&27 Vict. (3) If, on the commencement of this Act in any British 

possession, rules of court Ifave not been approved by Her 
Majesty in pursuance of this Act, the rules in force at such 
commencement under the Vice-Admiralty Courts Act, 
1868, and in India the rules in force at such commence- 
ment regulating the respective Vice-Admiralty Courts or 
Courts of Admiralty in India, including any rules made 



c. 24. 
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with reference to proceedings instituted on behalf of Her **<^- ^'^' 
Majesty's ships, shall, so far as applicable, have effect in 
the Colonial Court or Courts of Admiralty of such posses- 
sion, and in any Vice- Admiralty Court established under 
this Act in that possession, as rules of court under this 
Act, and may be revoked and varied accordingly ; and all 
fees payable under such rules may be taken in such 
manner as the Colonial Court may direct, so, however, 
that the amount of each such fee shall, so nearly as prac- 
ticable, be paid to -the same officer or person who but for 
the passing of this Act would have been entitled to receive 
the same in respect of like business. 80 far as any such 
rules are inapplicable or do not extend, the rules of court 
for the exercise by a court of its ordinary civil jurisdiction 
shall have effect as rules for the exercise by the same court 
of the jurisdiction conferred by this Act. 

(4) At any time after the passing of this Act any 
Colonial law may be passed, and any Yice-Admiralty Court 
may be established and jurisdiction vested in such court, 
but any such law, establishment, or vesting shall not come 
into effect until the commencement of this Act. 

17. On the commencement of this Act in any British ^!^i**ion of 

•' \ice-Admi- 

possession, but subject to the provisions of this Act, every ^'^^y courts. 
Yice-Admiralty Court in that possession shall be abolished; 
subject as follows : — 

(1) All judgments of such Vice- Admiralty Court shall 
be executed and may be appealed from in like 
manner as if this Act had not passed, and all 
appeals from any Vice- Admiralty Court pending at 
the commencement of this Act shall be heard and 
determined, and the judgment thereon executed as 
nearly as may be in like manner as if this Act had 
not passed : 

(2) All proceedings pending in the Yice-Admiralty 
Court in any British possession at the commence- 
ment of this Act shall, notwithstanding the repeal 
of any enactment by this Act, be continued in a 
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^^'^^ Colonial Court of Admiralty of the poaseaaion in 

manner directed by rales of court, and, so far as no 
sach rale extends, in like manner, as nearly as may 
be, as if they bad been originally begun in such 
court : 

(8) Where any person holding an office, whether that 
of judge, registrar or marshal, or any other office 
in any such Vice-Admiralty Court in a British pos- 
session, suffers any pecuniary loss in consequence 
of the abolition of such court, the Government of 
the British possession, on complaint of such person, 
shall provide that sach person shall receive reason- 
able compensation (by way of an increase of salary 
or a capital sum, or otherwise) in respect of his 
loss, subject, nevertheless, to the performance, if 
required by the said Government, of the like duties 
as before such abolition : 

(4) All books, papers, documents, office furniture and 
other things at the commencement of this Act 
belonging or appertaining to any Vice-Admiralty 
Court, shall be delivered over to the proper officer 
of the Colonial Court of Admiralty or be otherwise 
dealt with in such manner as, subject to any 
directions from Her Majesty, the Governor may 
direct : 

<5) Where, at the commencement of this Act in a 
British possession, any person holds a commission 
to act as advocate in any Vice-Admiralty Court 
abolished by this Act, either for Her Majesty or for 
the Admiralty, such commission shall be of the 
same avail in every court of the same British 
possession exercising jurisdiction under this Act, as 
if such court were the court mentioned or referred 
to in such commission. 

jRepeai. 18- The Acts specified in the Second Schedule to this 

Act shall, to the extent mentioned in the third column of 
that schedule, be repealed as respects any British posses- 
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sion as from the commencement of this Act in that ^^- ^^' 
possession, and as respects any courts out of Her Majesty's 
dominions as from the date of any Order applying this 
Act: 

Provided that — 

(a) Any appeal against a judgment made before the 
commencement of this Act may be brought and any 
such appeal and any proceedings or appeals pending 
at the commencement of this Act may be carried 
on and completed and carried into effect as if such 
repeal had not been enacted ; and — 

(6) All enactments and rules at the passing of this Act 

in force touching the practice, procedure, fees, costs 

and returns in matters relating to the slave trade in 

Vice- Admiralty Courts and in East African Courts 

I shall have effect as rules made in pursuance of this 

Act, and shall apply to Colonial Courts of Admiralty, 
and may be altered and revoked accordingly. 



SCHEDULES. 

FIRST SCHEDULE. BeotlonU.] 

British Possessions in which Operation of Act 



IS Delayed. 



New South Wales. 
St. Helena. 



Victoria. 

British Honduras. 
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SECOND SCHEDULE. 



Section 17.] 



ENACTMENTS BEPEALED. 



Beeeion 
and Chapter. 



c6 Geo. 8, c. 82 , 



2 <& 3 Will. 4, c. 51. 

3 <& 4 WUl. 4, c. 41. 
6&7Viot.c. Sa-.- 



TASVici. o. 09.. 



26 Vict. c. 24 

SO & 31 Vict. 0. 45. 
36 & 37 Vict. c. 59. 
36 (S: 37 Vict, c 88. 



Title of Act 



An Act to render valid the 
jadicial Acts of Surrogates 
of Vice - Admiralty Courts 
abroad, dorinc vacancies in 
office of Judges of such 
courts. 

An Act to regulate the practice 
and the fees in the Vice« 
Admiralty C'Ourts abroad, 
and to obviate doubts as to 
their jurisdiction. 

An Act for the better adminis- 
tration of justice in His 
Majesty's Privy Council. 

An Act to make further regu- 
lations for facilitating the 
the hearing appeals and 
other matters by the Judi- 
cial Committee of the Privy 
Council. 



Extent of Bepeal- 



The whole Act. 



An Act for amendins an Act 
passed in the fourtn year of 
the reign of His late Ma- 
jesty, intituled : " An Act 
" for the better administra- 
"tion of justice in His 
"Majesty's Privy Council." 
and to extend its jurisdic- 
tion and powers. 

The Vice - Admiralty Courts 
Act,l863. 

The vice -Admiralty Courts 
Act Amendment Act, 1867. 

The Slave Trade (East African 
Courts) Act, 1873, 

The Slave Trade Act, 1873 



The whole Act 



Section two. 



In section two, the words " or 
" from any Admiralty or 
" Vice - Admiralty Court," 
and the words " or the Lords 
" Commissioners of Appeals 
"in prise causes or tueir 
" surrogates." 

In section three, the words 
"and the High Court of 
" Admiralty of England." 
and the words "and from 
"any Admiralty or Vice- 
" Admiralty Court" 

In section Ave, from the first 
"the High Court of Admi- 
"ralty" to the end of the 
section. 

In section seven, the words 
"and from Admiralty or 
" Vice-Admiralty Courts." 

Sections nine and ten, so far as 
relates to maritime causes. 

In section twelve, the words 
" or maritime." 

In section fifteen, the words 
"and Admiralty and Vice- 
" Admiralty." 

In section twelve, the words 
''and from Admiralty and 
" Vice - Admiralty Courts," 
and so much of the rest of 
the section as relates to 
maritime causes. 



38 & 39 Vict. c. 51. 



The Pacific Islanders Protec- 
tion Act, 1875. 



The whole Act 
The whole Act 
Sections four and five. 

Section twenty as far as re- 
lates to the taxation of any 
costs, charges and expenses 
which can be taxed in pur- 
suance of this Act. 

In section twenty-three, the 
words " under the vice- 
" Admiralty Courts Act, 
" 1863." 

So much of section six as 
authorises Her Majesty to 
confer Admiralty jurisdic- 
tion on any court. 
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PART II. 

SECTIONS OF 8 & 4 VICT., (1840), CAP. 66 (IMP.) RE-8* 4V. c 65. 

LATINO TO JURISDICTION. ^^^t,^^ 

3. And be it enacted, that after the passing of this Act, ^^eu^iuf 
whenever any ship or vessel shall be under arrest by pro-^^SceeSi 
cess issuing from the said High Court of Admiralty, or the^g^^^^ 
proceeds of any ship or vessel having been so arrested shall havejaris. 
have been brought into and be in the registry of the said oiaim? oT^ 
Court, in either such case the said Court shall have full "®'*****^- 
jurisdiction to take cognizance of all claims and causes of 

action of any person in respect of any mortgage of such 
ship or vessel, and to decide any suit instituted by any such 
person in respect of any such claims or cause of action 
respectively. 

4. And be it enacted, that the said Court of Admiralty gJ2d^?aes. 
shall have jurisdiction to decide all questions as to the title ^^^^^^ 
to or ownership of any ship or vessel, or the proceeds JJiSwfSo!"' 
thereof remaining in the registry, arising in any cause of 
possession, salvage, damage, wages or bottomry, which 

shall be instituted in the said Court after the passing of 
this Act. 

O. And be it enacted, that the High Court of Admiralty ^IJ^^JJ^ 
shall have jurisdiction to decide all claims and demands ^yjj^i^c*^ 
whatsoever in the nature of salvage for services rendered to ^^^^^ 
or damage received by any ship or sea-going vessel, or in SJ^Sigh not 
the nature of towage, or for necessaries supplied to any 2^*™** 
foreign ship or sea-going vessel, and to enforce the payment 
thereof, whether such ship or vessel may have been within 
the body of a county, or upon the high seas, at the time 
when the services were rendered or damage received, or 
necessaries furnished, in respect of which soch claim is 
made. 

H.4a. — 13 
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^^' ^- !!• And be it enacted that in any contested suit de- 

Powartodireot pending in the said Goort of Admiralty the said Court shall 
have power, if it shall think fit so to do, to direct a trial by 
jury of any issue or issues on any question or questions of 
fact arising in any such suit, and that the substance and 
form of such issue or issues shall be specified by the Judge 
of the said Court at the time of directing the same ; and if 
the parties differ in drawing such issue or issues, it shall 
be referred to the Judge of the said Court to settle the 
same; and such trial shall bo had before some Judge of her 
Majesty's Superior Courts of Common Law at Westminster, 
at the sittings at nisi prius in London or Middlesex, or 
before some Judge of assize at nisi pri\i8, as to the said 
Court shall seem fit. 



8601. 1, a. 

^,^t^,^^Q^ THE ADMIRALTY COURTS ACT, 1861. (Imp.). 

i^ l?i 24 VICT. CAP. 10. 

An Act to extend the jurisdiction and improve the practice of 

the High Court of Admiralty. 

Whereas it is expedient to extend the jurisdiction and 
improve the practice of the High Court of Admiralty of 
England: be it therefore enacted by the Queen's most 
Excellent Majesty, by and with the advice and consent of 
the Lord's spiritual and temporal, and commons, in this 
present Parliament assembled, and by the authority of the 
J9ame as follows : 

Short Title. 1. This Act may be cited for all puposes as " The Ad- 

miralty Court Act, 1861." 

Interpretation 2. In the interpretation and for the purpose of this Act 
of terms. ^. ^ ^^^ inconsistent with the context or subject) the follow- 
ing terms shall have the respective meanings hereinafter 
assigned to them ; that is to say: 
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Becg. 8-ia. 8^ xhe High Coart of Admiralty shall have jarisdiction 
High Court of to decide all questions arising between the co-owners or 
decidequee^ any of them touching the ownership, possession, employ- 

tions iLRto ij • m «• * L •% I k ' 

owDer8hip.etc. mcnt and earnmgs of any ship registered at any port m 
^ England or Wales, or any share thereof, and may settle 
all accoants outstanding and unsettled between the parties 
in relation thereto, and may direct the said ship or any 
share thereof to be sold, and may make such order in the 
premises as to it shall seem fit. 

isv^i^lAOi!" ^- All the provisions of " The Merchant Shipping Act, 
Sivagl^^' ute' ^^^^ " ^^ regard to salvage of life from any ship or boat 
within the limits of the United Kingdom shall be extended 
to the salvage of life from any British ship or boat whereso- 
ever the services may have Been rendered, and from any 
foreign ship or boat where the services have been rendered 
either wholly or in part in British waters. 

As to claims lO« The High Court of Admiralty shall have jurisdiction 

for wages and "i • l e t • 

for disburse, ovcr any claim by a seaman of any ship for wages earned 

meuts by mas- , *' ^ " 

tor of a ship, by him on board the ship, whether the same be due under 
a special contract or otherwise, and also over any claim by 
the master of any ship for wages earned by him on board 
the ship and for disbursements made bj? bim on account of 
the ship, provided always that if in any such cauee the 
plaintiff do not recover fifty pounds, he shall not be entitled 
to any costs, charges or expenses incurred by him therein, 
unless the judge shall certify that the cause was a fit one to 
be tried in the said court. 

8*4 Vict c. 65, II. The High Court of Admiralty shall have jurisdiction 
mortgages ex- ovor any claim in respect of any mortgage duly registered 
Court of Admi- according to the provisions of "The Merchant Shipping 

Act, 1854,'* whether the ship or the proceeds thereof be 

under arrest of the said court or not. 

Sections 62 to 12. The High Court of Admiralty shall have the same 

Vict c. 104. ex- powers over any British ship or any share therein, as are 

Court of Admi- conferred upon the High Court of Chancery in England by 

the sixty-second, sixty-third, sixty-fourth and sixty-fifth 

sections of " The Merchant Shipping Act, 1854." 
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^^•<*- ^^' ^ Superior Courts of Record^ or in any local or inferior court, 
in respect of such claim, seizure, act or matter as afore- 
said, shall be stayed, and the court in which such action 
shall have been brought, or any judge thereof, on proof of 
the issue of such summons, and that the goods and chattels 
were so taken in execution, may order the party bringing 
the action to pay the costs of all proceedings had upon the 
action after issue of the summons out of the said Admi- 
ralty Court, and the judge of the said Admiralty Court 
shall adjudicate upon the claim, and make such order 
between the parties in respect thereof and of the costs of 
the proceedings, as to him shall seem fit, and such order 
shall be enforced in like manner as any order made in any 
suit brought in the said court. Where any such claim 
shall be made as aforesaid the claimant may deposit with 
the officer charged with the execution of the process either 
the amount or value of the goods claimed, the value to be 
fixed by appraisement in the case of dispute, to be by the 
officer paid into court to abide the decision of the judge 
upon the claim, or the sum which the officer shall be 
allowed to charge as costs for keeping possession of the 
goods until such decision can be obtained, and in default 
of the claimant so doing, the officer may sell the goods as 
if no such claim had been made, and shall pay into the 
court the proceeds of the sale, to abide the decision of the 
judge. 

Powmof 17. The judge of the High Court of Admiralty shall 

ed^courtof'^^^® ^^ ^^^^ powers as are possessed by any of the 
Admiralty. Superior Courts of Common Law or any judge thereof to 
compel either party in any cause or matter to answer inter- 
rogatories, and to enforce the production, inspection, and 
delivery of copies of any document in his possession or 
power. 

Party in Court \H. Any party in a cause in the High Court of Admi- 
ma^ ^pw^for ralty shall be at liberty to apply to the said court for an 
»e^o?by' order for the inspection by the Trinity masters or others 
MaTten. appointed for the trial of the said cause, or by the party 
himself, or by his witnesses, of any ship or other personal 
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or real property, the inepectioD of which may be material '*'»'■ "■**■ 
to the issae of the cause, and the coart may make such 
order in reepect of the coats arising thereout as to it shall 
seem fit. 

111. Any party in a canse in the High Court of Admiralty Admimim m 
may call any other party in the canse by notice in writing 
to admit any document, saving all just exceptions, and in 
case of refusal or neglect to admit, the cost of proving the 
document shall be paid by the party so neglecting or refus- 
ing, whatever the results of the cause may be, unless at the 
trial the judge shall certify that the refusal to admit was 
reasonable. 

20. Whepever it shall be made to appear to the judge of JfJ^i'SStr* 
the High Court of Admiralty that reasonable efforts have ^^''J'^^ 
been made to effect personal service of any citation, moni- t^^'^t^M 
tion, or other process issued nnder seal of the said court, M^^raMaS^** 
and either that the same has come to knowledge of the 
party thereby cited or monished, or that he wilfully evades 
service of the same, and has not appeared thereto, the said 
judge may order that the party on whose behalf the citation, 
monition, or other process was issued, be at liberty to pro- 
ceed 88 if personal service had been effected, subject to such 
conditions as to the judge may seem fit, and all proceedings 
thereon shall be as effectual as if personal service of such 
citation, monition or other process bad been effected. 

31. The service in any part of Great Britain or Ireland ^^^^^ 
of any writ of sabpaena ad tettificandnm or lubpoina ducet, ^j w^"^ 
tecum issued under seal of the High Court of Admiralty- 
shall be as effectual as if the same had been served in Eng 
land or Wales. 

Sa. Any new writ or other process necessary or expedient ^",5?,'JJ''* 
for giving effect to any of the provisions of this Act may be°"'"P™*»«^ 
iseufld from the High Court of Admiralty in such form as 
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Powers of 
registrar and 
of deputy or 
assistant 
registrar. 



Jets,a4'2a regard" to references to arbitrations, proceedings thereon 
jadges and ^^^d the enforcing of awards of arbitrators, shall be possessed 
eommonVaw. bj the judge oC the High Court of Admiralty in all causes 
and matters depending in the said court, and the registrar 
of the said Court of Admiralty shall possess as to such 
matters the same powers as are possessed by the masters 
of the said Superior Courts of Common Law in relation 
thereto. 

Section 15 of 17 34. The registrar of the High Court of Admiralty shall 

A 18 Vict. c. - . ® , , /.I. 1 . ii , 

104, extended bave the Same powers under the nfteenth section of the 

to registrar of _, , -^ , 

ASnirau ^' Merchant Shipping Act, 1854, as are by the said section 
conferred on the masters of Her Majesty's Court of Queen's 
Bench in England and Ireland. 

25. The registrar of the High Court of Admiralty may 
exercise, with reference to causes and matters in the said 
court, the same powers as any surrogate of the judge of the 
said court sitting in chambers might or could have hereto- 
fore lawfully exercised ; and all powers and authorities by 
this or any other Act conferred upon or vested in the 
registrar of the said High Court of Admiralty may be 
exercised by any deputy or assistant registrar of the said 
court. 

26. The registrar of the said Court of Admiralty shall 
have power to administer oaths in relation to any cause or 
matter depending in the said Court, and any person who 
shall wilfully depose or affirm falsely in any proceedings 
before the registrar or before any deputy or assistant 
registrar of the said Court, or before any person authorized 
to administer oaths in the said Court, shall be deemed to 
be guilty of perjury, and shall be liable to all the pains and 
penalties attaching to wilful and corrupt perjury. 

Appointment 27. Any advocatc, barrister-at-law, proctor, attorney, 
andof'depnty or solicitor of ten years* standing, may be appointed 
registrar. registrar or assistant or deputy registrar of the said Court. 

Appointment 28. Any advocate, barrister-at-law, proctor, attorney, 
o examiners. ^^ goHcitor may be appointed an examiner of the High 



False oatb or 
affirmation 
deemed per- 
jury. 



Court of Admiralty. 
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— ^^^t^ 84« The High Court of Admiralty may on the applica- 
jutothebMr-tion of the defendant in any cause of damage^ and on his 
i^o^oansefl {Qgii^uting a cross cause for the damage sustained by him 
in respect of the same collision, direct that the principal 
cause and the cross cause be heard at the same time and 
upon the same evidence ; and if in the principal cause the 
ship of the defendant has been arrested, or security given 
by him to answer judgment, and in the cross cause the 
ship of the plaintiff cannot be arrested, and security has 
not been given to answer judgment therein, the Court 
may, if it think fit, suspend the proceedings in the prin- 
cipal cause until security has been given to answer judg- 
ment in the cross cause. 



Secottrt?" *^' **** ^^® jurisdiction conferred by this Act on the High 
Court of Admiralty may be exercised either by proceedings 
in rem or by proceedings in personam. 



Aet^i854. THE FOLLOWING ARE THE SECTIONS OF THE MER- 
86a ei CHANT SHIPPING ACT 1854 REFERRED TO IN 
SECTION 12 OF THE PRECEDING ACT. 

Unqualified ^^« Whenever any property in a ship or share in a ship 

by truiraSs'-^ becomes vested by transmission on the death of any owner 
toOoort fOT^^^ or on the marriage of any female owner, in any person not 
flai«of afaip. q^aijfi^j^ ^Q J3^ ii^Q owner of British ships, it shall be lawful, 

if such ship is registered in England or Ireland for the 
Court of Chancery, or the Court of Admiralty, if in Scotland 
for the Court of Session, or if in any British possession for 
any court possessing the principal civil jurisdiction within 
such possession, upon an application made by or on behalf 
of such unqualified person, to order a sale to be made of 
the property so transmitted, and to direct the proceeds of 
such sale, after deducting the expenses thereof, to be paid 
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8m: 66. sach posseseion, without prejudice to the exercise of any 
other power such Court may possess, upon the summary 
application of any interested person made either by peti- 
tion or otherwise, and either ex parte or upon service of 
notice on any other person, as the Court may direct, to 
issue an order prohibiting for a time to be named in such 
order any dealing with such ship or share ; and it shall be 
in the discretion of such Court to make or refuse any such 
order and to annex thereto any terms or conditions it may 
think fit, and to discharge such order when granted with 
or without costs, and generally to act in the premises in 
such manner as the justice. of the case requires; and 
every registrar, without being made a party to the pro- 
ceedings upon being served with such order, or an official 
copy thereof, shall obey the same. 
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thereof, as well as other property mentioned, made use of 
in the importation or unshipping or landing or removal of 
any goods liable to forfeiture under the Act are to be seized 
and forfeited, sec. 196. And all penalties and forfeitures 
incurred under the Act or any other law relating to the 
customs, or to trade or navigation, may, in addition to any 
other remedy provided by the Act or by law, be prosecuted, 
sued for and recovered, with full costs of suit, in the 
Exchequer Court of Canada, or in any Superior Court or 
Court of Vice- Admiralty, having jurisdiction in that Pro- 
vince in Canada where the cause of prosecution arises, or 
wherein the defendant is served with process. Sec. 222. 

The court also has jurisdiction under "The Act respecting 
the safety of ships and the prevention of accidents on board 
thereof" R S.C. c. 77 : — and amendments, — to entertain an 
appeal by owners who consider themselves aggrieved by a 
£nding of the surveyor that their ship is unseaworthy. 

Penalties and forfeitures incurred under " TJie Act res-- 
pectitig the Coasting Trade of Canada" may be recovered 
and enforced in the manner provided by the Customs Act 
above referred to (g). 

The Act respecting fishing by foreign vessels, R. S. C. 
c 94, and " The Treaty of Washington Act, 1888" regard- 
ing fishing vessels in the harbors on the Atlantic coast of 
Canada, provide that penalties and forfeitures thereunder 
jnay be recovered and enforced in any Court of Vice- 
Admiralty within Canada; with provisions for further 
proceedings before the judge of such court as to ships or 
goods seized, and as to their release or condemnation and 
sale ; and by s. 20 of the first named Act, it is to apply also 
to the inland waters and to courts substituted for Vice- 
Admiralty Courts. 

Wreck, including flotsam, jetsam and ligan, under " The 
Merchants Shippvag Act, 1854-1862" in England, is 
under the general supervision of the Board of Trade, Lon- 
don : Boyd's M. S. Laws, 368, et seq. In Canada those 
matters are subject to "The Act respecting wrecks, casualties 
and salvage." R S. C. c. 81, and to 55-56 V. c 17, consti- 

(a R. a C. c. 88^ 8. 4. 
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iuting "The Department of Marine and Fisheries," and 
providing inter alia, that inquiries into causes of ship- 
wrecks and casualties are to be under the coDtrol of the 
Minister of Marine and Fisheries. See also 56 V. c. 23, 
amending the first named Act. 

The duties and powers conferred on Vice-Admiralty 
judges by " The Merchant Shipping Act," e.gr.y as to salvage 
by Her Majesty's ships will now, it would seem by virtue 
of the late Act (C. C. Ad. Act, 190), be exercised by the 
judge and local judges of the Exchequer Coui-t of Canada. 

Flag, National Character, — Any court having admiralty 
jurisdiction in Her Majesty's Dominions, may adjudicate on 
cases of vessels unduly assuming British character, or using 
the British flag, under " The Merchants Shipping Act, 
1864, 1876" ss. 103, 105; and "an Act to amend the Law 
relating to the Use of Flags in the British Merchant 
Service" Qi), 

Territorial Jurisdiction, — The expression : " The 
territorial waters of Her Majesty's dominions," in 
reference to the sea is defined to mean " such part of 
the sea adjacent to the coast of the United Kingdom, 
or the coast of some other part of Her Majesty's domin- 
ions, as is deemed by international law to be within 
the sovereignty of Her Majesty;" and for the purpose 
of any ofience declared by that Act to be within the juris- 
diction of the Admiral, any part of the open sea within 
one marine league of the coast measured from low 
water mark shall be deemed to be open sea within the 
territorial waters of Her Majesty's dominions:" The 
Territorial Waters Jv/riadiction Act, 1878, {Imp,); see 
also the Treaty of Washington Act, 1888, Can,, 

Where a court in a British possession exercises in 
respect of matters arising outside the body of a county or 
other like part of a British possession any jurisdiction 
exercisable under the Colonial Courts of Admiralty Act, 
that jurisdiction shall be deemed to be exercised under 
that Act and not otherwise : CCA. Act, s. 2; s-s. 4. 

(h) 62^ Y. (Imp.) 0. 78; Stats. Can. 1890, xxL 
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The common law jurisdiction of the Admiralty courts 
extended over British subjects and persons on board British 
ships everywhere : R. v. Anderson, L. R 1 Cr. C. 161 ; and 
over foreigners on board foreign ships only when they were 
in British territorial waters : R. v. Keyn, 2 Exch. D. 63 ; 
and when such ships are private ships: Woobey's Intl. 
Law (Am.) s. 54. 

By international law the territory of a state includes 
the coast-sea to the distance of a marine league : Woolsey 
{Am.) Intl. Law, 6th Ed., 8. ff; or cannon shot from the 
coast : Twias on Law of Nations, (1884) 292 ; VaileVa Law 
of Nations, by Chitty, [129]. And by the same law the 
proprietory rights of co-terminous states extend in the 
cases of navigable rivers and lakes to the middle of the 
channel,cwZ mecZium^iumcM/tuc. (Vattel, [120] [1231). This 
principle is adopted in the treaties between United States 
and Great Britain, and in the decisions of Commissioners 
defining boundaries between the United States and British 
North America of 1783, 1822, 1842-6, 1873. 

The waters on the British side of the line running 
through the middle of the rivers and lakes between the 
United States and British North America as fixed by 
treaties constitute a part of British territory as much as 
the land (i). 

Salvage. 

Salvage of Life. — Salvage may be awarded by the 
Admiralty Division for the saving of life from any British 
ship or boat wheresoever the services are rendered, or from 
any foreign ship or boat where the services have been 
rendered either wholly or in part in British waters (j). 

The provision of Canadian statute law as to salvage of 
life is as follows : " When services are rendered within 
the limits of Canada in saving life from any vessel, there 
shall be payable to the salvor by the owner of the vessel, 
freight, cargo, stores and tackle, a reasonable sum for 
salvage and expenses, in priority to all other claims for 

(t) The People v. Tyler, S Ck)oley, Mich. Supreme Ct. Rep. 234, 284. 

iJ) 24 V. (Imp.) c 10, 8. 9, anU, p. 196; and 17 & 18 V. (Imp.) c. 104, a. 468. 
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salvage ; and in cases in which such vessel, stores, tackle 
and cargo are destroyed, or the value thereof with the 
freight, if any, is insufficient, after payment of the actual 
expenses incurred to pay the amount of such salvage, the 
Minister" (i. 6., the Minister of Marine and Fisheries) 
"may, in his discretion, award to the salvor, out of any 
funds at his disposal for that purpose, such remuneration 
as he thinks fit " (k). 

Under the provisions of The Wreck and Salvage Act, 
8 & 9 V. (Imp.) c. 99, now embodied in the M. S. Act, 
8S. 458, 469, the court was empowered to award remune- 
ration for the salvage of life (I). 

The words, " the lives of the persons belonging to such 
ship or boat'' in s. 459 include passengers who may be 
on board (m) ; and the section provides that it, life salvage, 
shall be paid by the owners of the ship or boat in priority 
to all other claims for salvage. Before this enactment no 
reward could be given for saving life alone (n). 

The court is inclined to regard with peculiar favour the 
claims of persons who have saved life (o). 

The provisions of s. 458, M. S. Act, 1854, and s. 9, A.C.G. 
Act, 1861, only apply to services rendered to foreign ships, 
wholly or in part in British waters. And it was held that 
the court had no power to award salvage for life, only, for 
services rendered to a foreign ship out of British jurisdic- 
tion, except by virtue of treaty arrangements between such 
foreign country and Great Britain {p). . 

Provision is made in the M, S. Act concerning salvage 
of life from foreign ships as follows : 

"Whenever it is made to appear to her Majesty that 
the government of any foreign country is willing that sal- 
vage shall be awarded by British Courts for services 
rendered in saving life from any ship belonging to such 
country when such ship is beyond the limits of British 

(*) R. S. C. c. 81, 8. 42. 

(0 SUver BuUion, 2 Spk. 70. 

(m) The FuiUier, 34 L. J. Ad. 25. 

(n) The Coromandel, Sw. 207. 

(o) Wm«. & B. 146. 

(p) The Johannet, Lush. 182 ; The WiUem IIL, 3 A. & E. 487. 
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jurisdiction, her Majesty may, by order in council, direct 
that the provisions of the Principal Act and of this Act, 
with respect to salvage for services rendered in saving life 
from British ships, nhall in all Britisli Courts be held to 
apply to services rendered in saving life from the ships of 
such foreign country, whether such services are rendered 
within British jurisdiction or not;"(7) the " Principal Act " 
being the M. S. Act. 1851 

Salvage reward for saving life can only be awarded 
by the court agaiust owners where ship, cargo, or freight 
is saved, thereby providing a fund out of which the award 
may be paid (r). Hence the provision in the Dominion, as 
well as in the Imperial Act, for cases in which the vessel is 
destroyed, or the value is insutBcient, that the Minister of 
of Marine in the one case, and the Board of Trade (London) 
in the other case, may award salvage remuneration in 
respect of lives so saved out of the funds in the Acts men- 
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And disputes aa to salvcige, whether of life or property, 
may, under the conditions in that Act specified, be heard 
and determined by any court having jurisdiction in civil 
matters to the amount of the claim, or the value of the 
property liable in the place where the services were ren- 
dered, or where the property is at the time of the making 
of the claim. 

There is also a provision in the Act (s. 44), that the 
claimant shall have no costs unless the court certifies that 
the suit or proceeding was unfit to be determined by the 
receiver. But as to the practice of the High Court (Eng.), 
regarding certifying for costs, vide, ante, p. 63. And the 
the Act provides (a. 56), that nothing in the Act shall be 
construed to affect the jurisdiction of any Court of Vice- 
Admiralty in Canada. 

The Exchequer Court in Admiralty, in addition to the 
jurisdiction which it has under that statute, has also juris- 
diction " over the like places, persons, matters and things/* 
as the Admiralty Division of the High Court in Eng- 
, land (w). 

That court has jurisdiction conferred upon it as to sal- 
vage by 3 & 4 V. c. 65, s. 6, and by The Merchant Ship- 
ping Act, ss. 458, et acq. Section 476 of the latter Act being 
as follows: — "Subject to the provisions of this Act, the 
High Court of Admiralty, shall have jurisdiction to decide 
upon all claims whatsoever relating to salvage, whether the 
services in respect of which salvage is claimed were per* 
formed upon the high secis or within the body of ai^ 
county, or partly in one place and partly in the other, and 
whether the wreck is found at sea or cast upon the land, or 
partly in the sea and partly on land.'' 

The Admiralty Division (Eng.) is enabled to entertain 
all actions of salvage, however small may be the value of 
the property saved, or the amount claimed by the sal<^ 
vors («). 

Useful services of any kind rendered to a vessel or her 
cargo in danger of loss or damage, may entitle those who 

{w) The a a A, Act, n. 2, b-s. (2). 
{x) TheEmprtss, L. R. 3 A. & E. 502. 
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render them to salvage reward. Persons bringing a derelict 
-ship, or goods belonging ta her, into port, raising a sunken 
ship, securing the wreck, or protecting the cargo of a 
branded vessel by transhipping it, or removing it to a place 
of safety, may be entitled to salvage. So may persons who 
;assist to tow or pilot a vessel in distresa The supplying of 
mariners to a ship without a crew competent to manage 
lier, the furnishing of an anchor and chain in boisterous 
-weather to a ship at sea which has slipped her anchor, the 
rescuing of a ship from the peril of impending collision, the 
-assisting to extinguish a fire on board a ship, or the towing 
of a ship from a dock where she is in imminent danger of 
^catching fire, are all acts which may constitute salvage 
services. Persons rescuing a ship from pirates or muti- 
neers, or from insurgent slaves, or from plunder by savages 
•on an inhospitable shore may be entitled to salvage: so 
may persons carrying an order from a ship in distress for 
^U3sistance,conveying information of the position and danger 
-of a vessel in want of assistance, or going near to a ship in 
danger and hailing her to adopt certain measures for her 
■safety (y). 

As a general rule a mere attempt to save lives or 
property, however meritorious, or whatever degree of risk 
or danger may have been incurred, if unsuccessful, fur- 
nishes no title to salvage reward (z). But persons may be 
«utitled . to a reward, jyro tanto, for performing part of a 
salvage service, though others may complete it. A person 
who contributes in any way to a successful result is not to 
be deprived of reward simply because his efforts standing 
alone would have been unavailing (a). 

The ingredients of a salvage service are, first, enter- 
prise in the salvors in going out in tempestuous weather to 
assist a vessel in distress, risking their own lives to save 
their fellow creatures, and to rescue the property of their 
fellow subjects ; secondly, the degree of danger and distress 
from which the property is rescued ; thirdly, the degree of 

(y) Wmg. & B. 115. 

(«) The Cheerful, 12 P. D. 3. 

(a) Wms. t B. 118. 
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labour and skill which the salvors incur and display, and 
the time occupied, and also the value of the property 
salved (6). 

Another consideration is the value of any property by 
the use of which the services are rendered, and the danger 
to which it is exposed (c). 

The property must have been in some peril {d). 

The services must be voluntary {e) ; if they are part of 
the claimant's legal duty it is a general rule that he cannot 
claim salvage; e. gr, the crew of the salved ship, unless 
their services had ended, by an abandonment of the ship at 
sea (/) ; or by their discharge by the actual or implied order 
of the master (g). 

Passengers, pilots, maritime officials, tugs engaged in 
towing, associated ships, charterers, ship's agents, and 
Queen's ships, with certain exceptions, fall under the 
general rule (h). 

Where the commander and crew of a Queen's ship 
rendered services in saving the cargo of a disabled mer- 
chant ship, beyond the scope of their public duty, it was 
held that such services were salvage services and entitled 
them to remuneration (i). 

Services begun under a towage contract may be super- 
seded by a right to salvage (j). 

The owner of a ship may claim for salvage services 
rendered to another ship owned by the person to whom he 
has let the salving ship on charter, unless the charter- 
party amounts to a demise of the ship. And where ships 
belong to the same person, and salvage services are 
rendered by one to the other, the master and crew of the 

{b) The Clifton, S Hagg. 117, 120 Maclachlan's Mer. Shipping, 4th Ed. 
(1892), 663 ; Boyd's M. S. Laws, 879. Marvin on Salvage (Am.) s. 99. 

(c) Roflcoe, 15, and Official Instructions issued by the London Board of 
Trade, 1864. 

(d) The Mary, 1 W. Rob. 467. 
{e) The Neptune, 1 Hagg. 236. 
(/) The Florence, 16 Jur. 672. 

{g) The Warrior, Lush. 476; The Le Jouet, L. R. 3 Ad. 634. 

(A) Rosooe, Ad. 12« 

(») The Cargo ex Ulysees, 13 P. D. 205. 

U) J'ive Steel Barges, 16 P. D. 142. 
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vessel rendering the services are entitled to recover for 
salvage remuneration, provided the services rendered are 
not within the scope of the duties they are bound by their 
contract of service to perform {k). 

And even in cases where the assistance rendered has 
been in the nature of towage, and the services of the crew 
have been of the same character as their ordinary duties, 
and entailing little, if any, extra labour, some remuneration 
has been decreed (I), 

The owners of a sl^ip may claim salvage from the 
owners of cargo carried by them in another one of their 
ships (m). 

The owners of steamships not infrequently receive half 
of the amount awarded for salvage (n). 

In the case of The Kenmure Castle (o), out of £4,000 
awarded the court gave £3,000 to the owners of the 
ship. 

Where advantage is taken of a ship in distress to extort 
an inequitable asrreement, the court has power to set it 
aside (p). 

When a fair binding agreement for salvage is made 
between the masters of the salving and the salved vessels, 
the officers and crew ought not to bring an action (g). 

Such an agreement entered into by the master is bind- 
ing on the owners of the vessel without reduction on 
account of the cargo (r). 

There is nothing to prevent persons who are under no 
legal obligation to render assistance, from bargaining or 
agreeing at the time they offer their services as salvors for 
a fixed and definite remuneration (s). 

Where a vessel was aground on the north shore of Lake 
Superior in November, and the undetwriters to whom she 

(k) The Sappho, 8 P. O. 69U. 

(I) Wms. t B. 128-9. 

(m) The Olen/ruin, 10 P. D. 103 ; The Cargo ex Laertea^ 12 P. D. 187. 

(n) Rosooe, 2nd £d. 31. 

(o) 7 P. D. 47. 

(p) The Rialh, 1891. P. 175. 

{q) The Nasmyth, 10 P. D. 4. 

(r) The Pnnz ffeinridi, 13 P. D. 31. 

(») Wms. k B. IM. 
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had been abajidoned eu;cepted by telegram an offer made by 
telegram made by salvors at Port Arthur to take the vessel 
off for a certain sum " or no pay," no time being named 
within which the contract was to be performed. The sal- 
vage services begun in December, suspended during the 
winter, and successfully completed in May following, were 
held to entitled the plaintiffs to an award for the amount 
agreed upon, and that the law governing salvage agreements 
made by masters had no application to such a contract. 

In the same case the defendants set up, but failed to 
establish by proof, a usuage of trade, as being an implied 
condition of the contract, that it was to be performed be- 
fore winter fully set in {t). 

Sendees rendered in pursuance of an express agreement 
cannot form the subject of a salvage claim unless the ser- 
vices were rendered to property which has been saved, if 
not by the exertions of those who rendered the services at 
least by some other means (u). 

In a recent Canadian case where a ship had been 
stranded on a rocky shore with a point pf rock protruding 
through her hull, H. was employed to blast it away and so 
free the ship ; the court held that although this was not 
strictly a salvage service, yet it could award reasonable 
remuneration in respect of the same (t;). 

A sailing vessel after collision with a steamer becoming^ 
water-logged and helpless and in a position where, though 
safe for the moment, she might very shortly have been in 
great danger, it was held to be salvage service, and not 
mere towage, to rescue her ; also, that where two vessels in 
collision are both in fault, salvage services performed by 
one to the other are to be divided {w). 

There is no rule entitling salvors to any fixed propor- 
tion of the value of property salved (x), except in the case 
of Queen's ships becoming entitled to salvage ; as to them 

(0 The Sir C. T. Van Slraubenzie, 6 C. L. T. 35« (Mar. Ot Ont. 1884). 
(tt) The Rewpofr, 8 P. D. 115, G. A. 

(v) The CoitaBica, 3 E. C. B. 23; Vioe-Adm. Court, Br. Columbia. 
{w) The JSamben, (Johnwrn) ; The Fanny DiUard, (Upton), 3 £. C. B. 97. 
{X) ff. M, S, Thetis, 3 Haffg. 48 ; The Salacia, 2 Hagg. 9GS. 
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8. 487, M. S. Act, fixes the maximum reward at one-half the 
value of the property salved. 

In other cases a reward equal to one-half of such value 
after the expenses of the salvors have been deduct-ed may be 
said to be the highest amount awarded {y), except in cases 
of the most extraordinary character {z). 

Although it is considered to be sound policy to grant 
every encouragement to persons who render salvage ser- 
vices, and the court accordingly is inclined to act on liberal 
principles, it is not governed by feelings of mere blind 
generosity, but in each case endeavours to fix the amount 
of the reward according to the nature of the services ren- 
dered, the sacrifice incurred by the salvors, and the benefit 
conferred upon the owners of property saved (a). 

''A i-easonable amount of salvage" is the expression 
used in the statute (6) ; and the amount awarded, where the 
value is very great, must not be altogether out of propor- 
tion to the services actually rendered, if it should be, the 
appellate court has power to reduce or increase the 
amount. The Privy Council has reduced the amount 
awarded by the High Court of Admiralty by two-thirds (c). 

The sum of £%(yM having been awarded by a Vice- 
Admiralty Court for salvage services rendered to a derelict 
valued at £32,000 the Privy Council increased the award 
to £3,000 {d). 

In a late case where the value of the property saved 
was ^3,750 the court awarded £2,000 as salvage (e). 

The rate of compensation agreed upon as to one part of 
the Work where the services are continuous and one part 
not more difiicult or dangerous than the rest should be 
taken as a measure of compensation for the whole (/). 

(y) Wmn. & B. 146 ; TJu GUniffer, 3 E. C. R. (Can.) 57. 
(2) Wms. & B. 57. 
(a) Wms. & B. 139. 
(6) AnU, pp. 212, 214. 

{c) Compagnie Oinirale Transatlantique v. Owners of The Spray ^ L. R. 6 
P. C. 468. 

(rf) The Seindia 4 Moo. P. C. N. S. 84. 

{€) The Erato, 12 P. D. 163. 

(/) CoueUe v. The Queen, 3 E. C. R. (Can.) 82. 
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When both life and property are saved, the ship and 
cargo contribute according to their rateable values, but the 
cargo may be made to contribute when life alone has been 
saved (g). 

An ignorant salvor receiving a sum utterly inadequate 
to the services performed, and signing a receipt in full of 
all demands was held entitled to relief in Admiralty, and 
not barred in his suit for fair and proper remuneration for 
his services (h). 

Seaman cannot abandon their right to salvage, and 
agreements by them for that purpose are inoperative (i) 
except where, by a contract of service, they expressly 
engage themselves in a ship to be employed on salvage 
service in consideration of a fixed and equitable remunera- 
tion (jy 

A power of attorney from the crew of a ship to A. to 
" bring suit or otherwise settle or adjust any claim which 
we may have for salvage services," etc., does not authorize 
the agent to receive the salvage payable to the crew or to 
release from their lien the ship on which salvage services 
had been performed. And j>ayment to such agent and his 
receipt therefore is no bar to their maintaining action 
for their services (k). 

Where a ship, cargo, and freight have been saved, or 
where the lives of persons belonging to the ship, have been 
saved, the lien extends to the ship, cargo, and freight, each 
of which is liable to contribute to the salvage in proportion 
to its value (i). 

And bullion on board a ship is liable to contribute to 
the salvage reward in proportion to its value rateably with 
the other property saved (m). 

It is unnecessary that there should be any evidence 
that the ship in danger either requested or expressly 

ig) The FutUier, 34 L. J. Ad. 25. 
{h) Silver BuHion, 2 Spk. 70. 

(t) 17 & 18 V. (Imp.) c. 104, 8. 182 ; The Botario 2 P. D. 41 ; «ai vide, Tkt 
AfHka, 5 P. D. 192. 

{j) 25 & 26 V. (Imp.) c. 63, a. 18. The Oanget, L. R. 2 Ad. 370. 

{k) The ship Quebec, 3 Ex. C. R. 33. 

{I) Wms. &. B. 166. 

(m) The Longford, 6 P. D. 60. 
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accepted assiHtance in cases where the court is satisfied 
that the circumstances were so urgent that, if an offer of 
service had been made, any prudent man would have 
accepted it {n). 

There is no distinction between river salvage and sea 
salvage (o). 

Provision is made in The Merchant Shipping Act, s. 
497, as to salvage generally for a voluntary agreement be- 
ing entered into, to have the same effect as the bond referred 
to, post, and which may be enforced in a Colonial Court 
having Admiralty jurisdiction. 

Apportionment of Salvage. — The apportionment of the 
amount of a salvage award among several claimants, in 
the event of any dispute arising, is, by the statute, to be 
made by the receiver, or the minister, or by a court having 
jurisdiction (p). 

Whenever the aggregate amount of salvage payable in 
respect of salvage services rendered elsewhere than in the 
United Kingdom has been finally ascertained, whatever 
such amount may be, then if any dispute arises as to the 
apportionment thereof, any Court having Admiralty juris- 
diction may cause the same to be apportioned amongst the 
persons entitled thereto. (M. S. Act, s. 498). 

Where the services have been rendered by ofiicers and 
crews of Queen s ships, the salvage will generally be 
apportioned by the naval authorities according to the rules 
recognized in the service. And where revenue cruisers 
and coast-guardsmen are entitled to salvage, rules have 
been laid down for the distribution of salvage amongst 
them (q). 

In other cases the matter is in the discretion of the 
court, and it will endeavour to apportion the salvage ac- 
cording to the circumstances in each case, so as to meet 
the fair and reasonable demand of each claimant. 

The persons entitled to salvage are usually divided into 
classes, and a sum apportioned to each class, and then 

(n) The Vandyck, 7 P. D. 42; 5 Asp. 17. 
(o) The Carrier Dave, 2 Moo. P. C. N. S. 243. 
(p) R. S. G. 0. 81, B. 44. 
iq) Wms. ft B. 156. 
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divided among the members of that class. The ordinary 
classification is into (1) The officers and crew of a ship; 
(2) Persons assisting other than the officers and crew of 
the ship ; (3) The owners of the ship (r). 

Where the salvors belong to the same class of life, have 
incurred the same risk, and the same amount of labor, and 
have shown the same skill in the performance of the 
services, the English practice is to divide the amount 
equally amongst them all. But where some of the salvors 
have rendered special services, or have incurred peculiar 
risk, or sustained peculiar damage, they will be entitled to 
a larger share than the others (s). 

Where some of the salvors are of superior station and 
capacity, and command and direct the services of others, 
they will be entitled to a larger share than those who act 
simply in pursuance of orders. Thus, where a pilot went 
off with boat men to render salvage service to a ship in 
distress, it was held that he was entitled to a larger share 
of the salvage than any of the boatmen. So the master 
and officers of a ship engaged in salvage will ordinarily be 
entitled to a greater share than any of the crew. And the 
amount allotted to the crew will generally be divided 
among them according to their respective ratings (t). 

Where one ship supplies mariners to another ship in 
distress, the remainder of the crew of the vessel so supply- 
ing the other, as well as her master and owners, are 
entitled to some remuneration. But the seamen put on 
board are usually entitled to a greater remuneration than 
those left behind, proportionably greater or less, according 
to the danger they incur and the privations they suffer (u). 

Where a mate was placed on board a vessel smitten 
with yellow fever, out of ^£900 salvage awarded, £600 was 
apportioned to him by the court (v). 

When there are several sets of salvors the court will 
apportion the reward among them according to their 

(r) Roflooe's Ad. Pr. 2nd Ed. 29. 

(«) Tht Cleopatra, 3 P. D. 145; The KOleena, 6 P. D. 199. 

(0 TKe Pride of Canada, Br, k Jj. 209; The Famley HaU, 4 A»p. 499, 0. A. 

(tt) WmB. ft B. 115, 157n. 

(v) The SkiMadner, 8 P. D. 24 ; 47 L. J. Ad. 84. 
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and the Dominion of Canada/' approved June 19, 1878, be 
and the same is hereby amended 80 that the same will read as. 
follows : " That Canadian vessels and wrecking appliances 
may render aid and assistance to Canadian or other vessela 
and property wrecked, disabled, or in distress in the waters 
of the United States contiguous to the Dominion of 
Canada." 

Provided : That this Act shall not take effect until pro- 
clamation by the President of the United States, that the 
privilege of aiding American or other vessels and property 
wrecked, disabled, or in distress in Canadian waters con- 
tiguous to the United States, has been extended by the 
Government of the Dominion of Canada, to American 
vessels and wrecking appliances of all descriptions. This 
Act shall be construed to apply to the Welland canal, the 

« 

canal and improvement of the waters between Lake Erie 
and Lake Huron, and to the waters of the Saint Mary s 
River and canal. 

And provided fwrther : That this Act shall cease to be 
in force from and after the date of the proclamation of the 
President of the United States, to the effect that said 
reciprocal privilege has been withdrawn, revoked or ren- 
dered in operative by the said Government of the Dominion 
of Canada." 

" Approved, May 24th, 1890 " (c). 

Act of Parliament, Dominion of Canada, 55-56 V. c. 4, 
(1892), entitled: " An Act respecting Aid by United States 
Wreckers in Canadian Waters," as follows : — 

!• United States vessels and wrecking appliances may 
salve any property wrecked, and may render aid and assist- 
ance to any vessels wrecked, disabled or in distress, in the 
waters of Canada contiguous to the United States. 

2* Aid and assistance include all necessary towing 
incident thereto. 

(c) VoL XXVI., U. S. Stat, at Large, c. 292. 
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8. Nothing in the customs or coasting laws of Canada 
shall restrict the salving operations of such vessels or 
wreckinf2^ appliances. 

4. This Act shall come into force from and after a date 
to be named in a proclamation by the Qovemor-Qeneral, 
which proclamation may be issued when the Governor in 
Council is advised that the privilege of salving any pro- 
perty wrecked, and of aiding any vessels wrecked, disabled 
or in distress in United States waters contiguous to Canada, 
will be extended to Canadian vessels and wrecking appli- 
ances to the extent to which such privilege is granted by 
this Act to United States vessels and wrecking appliances. 

^. This Act shall cease to be in force from and after a 
date to be named in a proclamation to be issued by the 
Governor-General to the effect that the said reciprocal 
privilege has been withdrawn, revoked or rendered in- 
operative with respect to Canadian vessels or wrecking 
appliances in United States waters contiguous to Canada. 

By proclamation of the Governor-General, May 17, 1893. 
The foregoing Act came into force on and after the 1st day 
of June, 1893 (d). 

The proclamation of the President of the United States, 
July 28, 1893, after recitals proceeds as follows : — 

" Now, therefore, being thus satisfied that the privi- 
lege of aiding American or other vessels and property 
wr^ked or disabled or in distress in Canadian waters con- 
tiguous to the United States has been extended by the 
Government of the Dominion of Canada to American 
vessels and wrecking appliances of all descriptions, I, 
Grover Cleveland, President of the United States of 
America, in virtue of the authority conferred upon me by 
the aforesaid Act of Congress, approved May 24, 1890, do 
proclaim that the condition specified in the legislation of 
Congress aforesaid now exists and is fulfilled, and that the 
provision of said Act of May, 24, 1890, whereby Canadian 
vessels and wrecking appliances may render aid and assist- 
ed) Canada Gassette, Vol. XXVI., p. 2316. 
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ance to Canadian and other vessels and property wrecked, 
disabled or in distress in the waters of the United States 
contiguous to the Dominion of Canada, including the canal 
and improvements of the waters between Lake Erie and 
Lake Huron, and the waters of the St. Mary s River and 
Canal are now in full force and effect." 

DAMAGE. 

The Court of Admiralty has original jurisdiction to 
entertain claims for damage done to a vessel through the 
unjustifiable collision of another vessel, and for damage 
done to cargo on board such vessel, and for freight lost 
through the destruction of the ship. And the master and 
crew of a lost vessel, as well as a passenger, may sue in 
Admiralty for such monies and private effects of theirs as 
may have gone down with the vessel {e). 

The cognizance which the Admiralty Court in England 
takes of cases of damage is based partly on original mari- 
time jurisdiction and partly on statutes. 

It is provided by 3 & 4 V. c. 65, s. 6, as follows : — that 
the High Court of Admiralty shall have jurisdiction to de- 
cide all claims and demands whatsoever in the nature of 

damage received by any ship or sea-going 
vessel . . . and to enforce the payment thereof, 
whether such ship or vessel may have been within the body, 
of a county or upon tlie high seas at the time when the 
damage was received . . in respect of which 
such claim is made. And The Admiralty Court Act, 1S61, 
s. 7, provides that the Court shall have jurisdiction over 
any claim for damage done by any ship. 

In The Vice Admiralty Courts Act, 1863, (now repealed) 
the jurisdiction as to damage was over " Claims for damage 
done by any ship." 

Section 7, of the Act of 1861, has been held to extend 
to claims for damages done to a diver and his property (/), 

{e) Ooote*8 Ad. Pr. 2d Ed. 1. 

(/) The Sylph, 2 N. R. 24 2 A. & E. 24. 
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or to a breakwater ig\ or to a telegraph cable (A), or to a 
wharf (i). 

The action for damages to cargo may be against the 
owners of the ship (j). 

And by s. 6 of that Act the court has jurisdiction over 
" any claim by the owner, or consignee, or assignee of any 
bill of lading, of any goods carried into any port in Eng- 
land or Wales, (" Canada " to be substituted for " England 
or Wales," according to provision of the C. C A. Act, 1890), in 
any ship, for damage done to the goods or any part thereof 
by the negligence, or misconduct of, or for any breach of duty 
or breach of contract on the part of the owner, master, or 
crew of the ship, unless it be shown to the satisfaction of 
the court, that at the time of the institution of the cause, 
any owner or past owner of the ship is domiciled in "Eng- 
land or Wales ; " Canaday' to be substituted for England 
or Wales" as before. 

It is further provided in the M. 8, Act, part 10, applic- 
able by s. 517, to the whole of Her Majesty's dominions, 
that whenever any injury has in any part of the world 
been caused to any property belonging to Her Majesty, or 
to any of Her Majesty's subjects, by any foreign ship, if 
at any time thereafter such ship is found in any poi-t or 
river of the United Kingdom or within three miles of the 
coast . . . she may upon its being shown to the judge 
of any of the courts of record there named by any person 
applying summarily, that such injury was probably 
caused by the misconduct or want of skill of the 
master or mariners of the ship, be detained until satis- 
faction has been made, or security given to abide the event 
of any legal proceedings that may be instituted in respect 
of such injury, and to pay the costs and damages thereof. 
AT. S. Act, ss. 527-529 (k). 

ig) Tkc Uhla, lb. 29 n.. The ExeeUior, 2 A. & E. 268. 
(A) The Clara KUlam, 3 A. & £. 16L 

(I) The Chase, Young's Ad. Decision*, Nova Scotia 113, affirmed by th 
Privy Council, lb. 126. 

0) The Ferro, 1893, P. 38. 

{k) The BOboa, Lush. 149 ; The GrUfsmUd, Sw. 430. 
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Owners who have chartered their vessel may sue in 
Admiralty for daniage sustained in loss of the pro- 
fits which they might have made out of the charter, but 
were prevented from making by the vessel being sunk in 
collision before going on the voyage (Z). 

As to collisions at sea it has been said that " there are 
four possibilities under which an accident of this sort may 
occur : 1st. It may happen without blame being imputed 
to either party ; as where a loss is occasioned by a storm 
or other vis major. In that case the misfortune must be 
borne by the party on whom it happens to light; the 
other not being responsible to him in any degree. 2nd. A 
misfortune of this kind may arise where both parties are 
to blame ; and there has been a want of diligence on both 
sides. In such a case the rule of law is that the loss must 
be apportioned between them. 3rd. It may happen by the 
misconduct of the suffering party alone ; and then the rule 
is that the sufferer must bear his own burden. Lastly, it 
may have been the fault of the ship which ran the other 
down, and in this case the injured party would be entitled 
to an entire compensation from the other " [m). 

Filota. — Where the law makes the employment of pilots 
compulsory, the owners of a ship proceeded against for 
damage by collision may set up the defence that the vessel 
was at the time in charge of a pilot on board, and that the 
collision was caused by his act or default {n). 

But by 36 V. c. 54, R S. C. c. 80, s. 57, Tlie Pilot- 
age Act, the employment of a pilot is not compulsory, 
and nothing in the Act is to exempt any owner or master 
of a ship from liability for damage on the ground either of 
the ship being in charge of a licensed pilot, or of such loss 
or damage being occasioned by the act or default of a 
licensed pilot (o). 

When the collision has been occasioned by inevitable 
accident, no liability attaches to either party (p), 

(Q The ArgenHno, 13 P. D. C. A. 61, 19L 

(m) Per Lord Stowell, in The Woodrap Sims, 2 Dods. 86. 

(n) The Bibemian, 4 P. C. 511 (1872). 

(o) See The Wavelet, Y. A. D. 84. 

ip) The UMa, 19 L. T. N. S. 89 ; The VirgU, 2 W. Bob. 206. 
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Where the collision is occasioned by the fault of both 
ships the loss is equally apportioned between them, (q) 

The ship M, C. U. mooted at wharf had anchor dropped 
some distance outside in the line of incoming vessels 
The ship E. B. came in safely but in backing out, in a differ- 
ent line, ran into the anchor and suffered damage. It was 
held on the evidence that both vessels were to blame, and 
one-half damage should be borne by each as in cases of 
collision (r). 

Two steamers approaching each other near a public 
harbour in dense fog with mutual notice of proximity main- 
tained speed of over three knots an hour each, and a collision 
occurred. It was held, that that was not under the cir- 
cumstances, a "moderate" speed within Art. 13 of the Regu- 
lations for Preventing Collisions at Sea, and that the vessels 
were mutually to blame for the collision ; also that where 
both ships are at fault, the law apportions the loss by 
obliging each party to pay one-half the loss of the other («). 

Where two steamers of considerable length and draught, 
one entering, the other leaving the port of N., signalled to 
each other that they both proposed to take the same 
channel, which though short, was narrow and tortuous 
One steamer being fully committed to the channel it was 
the duty of the other, under Art. 18, R. S. C. c. 79. to 
remain completely outside till the first had passed com- 
pletely through. And where a collision appears possible, 
but as yet easily avoidable, it is the duty of each com- 
mander to take the steps requisite for the safety of both 
vessels and not to necessitate the other to resort to difficult 
or embarrassing manoeuvres to avoid catastrophe (f ). 

Where two ships are equally to blame for a collision 
with a third, the owners of the injured ship can recover 
the damages from either (u). 

{q) Vaux Y. Shffer; The Iwrnuxganda SaraCUuina, 8 Mrx). P, C. 75; Mid 
R. a C. c 79. iw 7. 

(r) TheM.C. Upper McCaUnm r. OdeUe, 7 S, C. H. M. 

is) The Heaths Beiie V. The FadnH, 9E. C. H. (Cm.) iO. 

W TkeCUpofPutbla,ZE,C.K.iCmMi.}2l6. 

{•) The Atom and Thomas Jdife; 1891, P. 7. 
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* 

Where the master of a tug misunderstood the signals of 
a propeller, and directed his vessel on the wrong course 
when the two were in proximity, it wis held the owners of 
the propeller were not liable ; reversing decision of Mari- 
time Court of Ontario (y). 

If the collision is from the fault of one ship alone, the 
owner of the ship in fault must bear his own loss and make 
compensation for the damage done {w) ; and that although 
no actual collision took place (x) , as where a ship is forced 
to change her course in consequence of the improper navi- 
gation of another, thereby doing damage to a third ship (y). 

In a collision between a steamer and sailing vessel, in a 
fog the steamer was going half speed. Had she been going 
" dead slow " she might have been stopped in time. It was 
held that the steamer was partly in fault, although the col- 
lision was no doubt due to the want of a fog-horn on tlie 
sailing vessel (z). 

Rafts. — If a raft of timber is too large to be controlled 
by the' tug that has it in tow, the tug owners may be liable 
for damage arising from such want of control (a). 

Owners of a vessel towed are liable for damage done by 
the tug, unless the vessel in tow could not control them {b). 

The actual liability for the damage rests on the vessel 
which is the governing power. In ordinary cases, the tug 
is in the service and under the direction of the tow, and the 
tow is then answerable for the negligence of her servant, 
according to the ordinary rules of master and servant. 
But it sometimes happens that the "governing power" is 
entirely in the tug, and when this is the case, and when the 
tow is passive and is managed entirely by directions issuing 
from the tug, the liability will fall on the latter (<•). 

[o) Robertson v. Wigle ; The St. Magnus, 16 S. C. R. 720. 

(ir) The Catherine of Dover , 2 Hagg, 164; 1 Parsons on Shipping (Am.), 
525. 

(x) The fndttitrie, S A. & E. 303. 

(y) The Sisters, 1 P. D. 117, (C. A.) 

{z) The Zatnbesi, (Johnson) The Fanny Dutard (Upton), 3 E. C. R. 
(Can.) 67. 

(a) The John Ovfcn, 5 C. L. T. 565 ; and see Camels' Jiig. 1893, for Sup. 
Ct. Rep., pp. 519, 520. 

(6) The yiobe, 13 P. D. 55. 

{c) Boyd'« Merchant Shipping Laws, (Ed. 1870) 2 VS. 
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The burden of proof is on the owners of the vessel in 
motion to show that the collision was not through their 
negligence where a collision has taken place between a ship 
in motion and a ship at anchor {d). 

Personal Dainage. — It has been held that "damage " 
within the meaning of the 7th section referred to in- 
cludes personal injury ; and that a diver who was injured 
by the pculdle- wheel of a steamship owing to the negligence 
of those in charge of the steamship, was entitled to an 
action of damage against such steamship (e), 

A passenger may sue the master of a ship in Admiralty 
for personal injury suffered on board at the hands of the 
master (/). 

A seaman, also, may recover damages against the master 
for ill usage {g). 

in actions of damage for breach of contract within the 
meaning of section 6 of the Admiralty Court Act, 1861, 
the contract will be constructed according to the law of any 
country which the parties expressly or impliedly agreed 
should govern the case. (A) If no such law has been agreed 
on, the contract is governed by the law of the country 
under whose flag the ship sails (i). 

Darrucge to Cargo. — In a collision arising otherwise 
than through unavoidable accident, if damage is done to 
cargo, the owner of the cargo can recover damages from 
the ship that has caused the injuiy. 

Where both ships are to blame, the owner of the cargo 
is entitled to recover half of the damage from the ship 
which collided with the ship carrying the cargo ; the other 
half from the ship carrying the cargo (J) ; but in an action 

{d) The Anrwt Lyle, 11 P. D. 114 ; The Indus, 12 P. D. 46 ; and see 2%« 
Eufopean, 10 P. D. 99 ; The Merchant Prince, 1892, P. 9. 

{e) Wms. kB. 73; tee The Vera Cruz, 10 App. Cas. 59, 72. 

(/) The Ruekers, 4 G. Rob. 180. 

iff) The Enchanlrees, 1 Hagg. 393 ; Abbott on Shipping, 13th Ed. 810. 

(A) The Patria, 3 A & E. 436, 462. 

(t) MacUchIan'8 M. S. lawa, 4th Ed. 66, 180 ; Lloyd v. Guibert, L. R. 
1 Q. B. 115; 33 L. J. Q. B. 241 ; The Enpress, 41 L. J. Ad. 79. 

U) The JIUan, Lush. 404. See also I%c CU*/ of Manchester, 5 P. D. 3, 
21 ; The Contett, 5 P. D. 229. 
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under Lord Campbell's Act the whole damage may be 
recovered against the owners of one of two ships which are 
both to blame (k). 

Persons who furnish mooring for unloading of vessels 
impliedly undertake that they have used reasonable care 
to ascertain that the bottom of the moorage is not in a 
condition to cause danger to the vessel, otherwise they will 
be held liable for damage sustained by her (I). 

Under s. 6, A. C. Act, 1861, an assignee of a bill of 
lading bringing action thereon must have a beneficial 
interest in the goods, and not that merely of a bare 
assignee (m). 

It is immaterial that the goods are only incidentally 
brought here (n). 

The remedy is only against the ship in which the goods 
are actually carried, not against a vessel from which they 
have been transhipped (o). 

The withholding by the master from the holder of a bill 
of lading such particulars within his knowledge as are 
necessary in order to compute the amount of freight and 
general average contribution (p) ; refusal by the master to 
deliver goods to a vendor having and asserting his right to 
stop the goods in transitu {q) ; and barratrous acts on 
the part of the crew : have all been held breaches of duty 
or contract within the meaning of section 6 of the Act (r). 

If a defendant brings a cross-action, each owner recov- 
ers one-half of his own loss (s). 

The court can also order a plaintiff in an action for 
damages by collision to give security for damages to a 
defendant who counter-claims (t), 

(k) TheBemina, 12 P. D. 58 C. A. 
(/) The Moareoek, 18 P. D. 157. 
(m) The St. Cloud, Br. k L. 4. 
(n) The Bahia, Br. ft L. 61. 
(o) The Ironsidet, Liiah. 458. 
(p) The Norway, Br. & L. 226. 
iq) The TigreBB, Br. & L. 38. 
(r) Wms. & B. 110. 

(«) The Shannon, 1 W. Rob. 463; The Chartered Bank v. Netherlands 
Co., 10 Q. B. D. 521 ; Mills v. ArniAtrong, 13 App. Cas. 1. 
(0 The XewbaltU, 10 P. D. 33. 
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The maritime lien which arises from damage by col- 
lision attaches to the ship doing the injury, and its appur- 
tenances (u), and also to the freight (t;). 

Cargo not on board at the time the injury was done 
may be arrested in respect of freight already earned or 
being earned at the time of the collision {w\ 

In an action for damage by collision instituted 11 
years after the claim arose, the plaintiff not having had an 
opportunity to arrest defendant vessel at an earlier date : 
it was held that interest was properly allowed according 
to the practice of Admiralty for the whole period (x). 

In the assessment of the damages, all the direct conse- 
quences of the injury, such as the loss of freight, deten- 
tion, and expense, are to be taken into consideration {y\ 
and loss of a contract (2:), the maxim being restitutio in 
integrum (a), but not the damage in respect of loss of 
market caused by delay (6), nor a sum paid as commission, 
for bail in a salvage action brought against the injured 
ship (c). 

Compensation for loss of freight — Where a ship under 
chai*ter was totally lost together with her cargo in conse- 
quence of a collision, the amount of the gross freight was 
ascertained, and from this was deducted the charges which 
would necessarily have been incurred in earning the freight 
And which were saved to the owner in consequence of 
his ship being unable to proceed ; the sum thus obtained, 
together with interest from the date of the probable ter- 
mination of the voyage, was declared to be the measure of 
damages (H). 

(tt) Tke Alexander, 1 Dods. 278 ; The Dundee, 1 Hagg. 104. 

{v) The Rmediff, 2 A. & E. 363 ; 38 L. J. Ad. 56. 

(w) The Leo, Loih. 444; 21 L. J. Ad. 78; The Orpheus, 3 A. & E. 308; 
4 L. J. Ad. 24. 

(z) The Kong Magnus, 1891, P. 223. 

(y) The CimeeU, 5 P. D. 229; Boyd N. S. Laws, 260; TA« CWy of Lincoln, 
16 P. D. 16. 

(z) The Argentine, 18 P. D. 19L 

(a) The Blenheim, 10 P. D. ; The Clyde, a W. 24. 

(6) The Notting HiU, 9 P. D. 105. 

(c) The British Commerce, 9 P. D. 128. 

[d) The Canada, Lush. 586. 
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The practice of the registrar and merchants is to 
inquire : Ist, what would have been the amount of freight 
payable had she arrived at the port' of distination ; 2nd, 
the amount for which the ship would have sold at such 
port after she had discharged her cargo. The aggregate of 
these is taken to be the value of the ship and freight, and 
interest on that sum is allowed, not from the date of the 
collision, but from the time when she would probably have 
reached the port of destination (^e). 

If a ship carrying cargo on ship s account is lost with 
her cargo in consequence of a collision, the shipowner is 
entitled to recover as damages in lieu of freight the differ- 
ence between the value of the cargo when shipped and 
what would have been its enhanced value if it had been 
delivered free of freight and undamaged at the port of 
delivery; the enhanced value being the amount which 
could have been obtained for the cargo, less such costs and 
expenses as would necessarily have been incurred in order 
to carry the cargo to the port of delivery and sell it 
there (/). 

The court will decide the question of amount of dam- 
ages at the hearing, when it can do so instead of refeiTing 
it to the registrar and merchants {g). 

The court has jurisdiction in actions for damages aris- 
ing out of collision between two British ships in foreign 
inland waters; (h) or between foreign ships in foreign 
waters; (i) or between a British ship and a foreign ship on 
the high seas. (J) 

The jurisdiction does not extend to foreign public 
ships ; the comity of nations exempts them {k). 

Damage from Wrongful Arrest of Ship. — Proof of 
actual damage is not necessary to sustain an action in a 
Court of Admiralty for wrongful arrest, if the Seizure of 

(e) The Armalia, 5 N. R. 164. 

(/) The Thyatira, 32 W. R. 276 ; 5 Asp. 178. 

(Sf) The Maid qf Kent, 6o L. J. Ad. 71. 

(h) The Diana, Lush. 539. 

(i) The Courier, Ibid, 641. 

U) The Leon, 6 P. D. 148. 

{k) The Parliament BeVje, 5 P. D. 197 ; The Charkieh, 4 A. ft E. 69. 
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the vessel was the result of Tnala fides or craasa negligen- 
tiu implying malice (I). 



FofiM OF Pbeliminabt Act in Action tob Damage bt Collision (m). 

1892.— [J^umfttfrJ 

[Title.] 

[Preliminary Acts.] 



1. 
The names of the 
ships which came into 
collision, and the names 
of their masters. 

2. 
The time of collision. 



S. 
The place of collision. 



4. 
The direction of wind. 



o. 
The state of the wea- 
ther. 

6. 
The state and force of 
the tide, or if the colli- 
sion occurred in non- 
tidal waters, of the car- 
rent. 

7. 
The coarse and speed 
of the ship when the 
other was first seen. 



The lights, if any, 
carried by her. 



On behalf of the plain- 
tiffs, OWNERS of the 
Leo. 

1. 
The Leo. 

A. B., Master. 
The Juno. 

C. D., Master. 

2. 
About 11.40 a.m. on 
September 29, 1891. 

3. 
The River St. Law- 
reuce, a short distance 
below Quebec. 

4. 

No wind, or scarcely 
any — south, south-east. 

6. 
Thick fog, wind hav- 
ing died suddenly away. 

6. 



On behalf of the de- 
fendants, OWNEBS OF 
THE Juno, 

1. 

The ship Juno, 

C. D., Master. 
The Leo. 

A. B., Matter. 

2. 
About 11 a.m. on 
September 29, 1891. 

3. 
Mid-river, o£f the 
in the Biver St. Law- 
rence. 

4. 
About S. E. 



Hazy. 



5. 



6. 



7. 



8. 



None. 



8. 



(/) Thf Walter D. Wallet, 1893, P. 202, 
(w) Ante, p. 34. 
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[Preliminary Actm]^ Continued, 



9. 
The distance and bear- 
ing of the other ship 
when flret seen. 



10. 

The lights, if any, of 
the other ediip which 
were first seen. 

11. 
The lights, if any, of 
the other ship other than 
those first seen, which 
came into view before 
the collision. 

12. 
The measures which 
were taken, and when, 
to avoid the collision. 



18. 
The parts of each ship 
which first came into 
collision. 

14. 
What fault or default, 
if any, is attributed to 
the other ship. 



Ok behalf of tbs pi.azn- 
tiffs, 0wnbb8 of tbs 
Leo, 

9. 

About three points on 
starboard bow. 

About a cable's length 
off. 

10. 



11. 



12. 
Helm kept a star 
board and Juno hailed 
loudly several times to 
starboard her helm and 
sheer to-side. 

18. 

Starboard fore rigging 
of the Leo, chain and 
stem of Juno. 



18 



The day of 



X. y. 

Plaintiff's Solicitor. 



On behalf of thb db> 

FBKDlllTS, OWKKBS OF 

THB Juno. 

9. 

About tye or six Bhip*» 
lengths off, and on tne 
port bow of the Juno. 



None. 



10. 



None. 



11. 



12. 

The helm of the Jwio 
was starboarded as soon 
as she was hailed from 
the Leo to starboard. 



IS. 
The stem of the Juno, 
and the starboard side 
of the Leo, 



18 



The day of 



S. fr ., 
Defendant's Solici- 
tor. 
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NAVIGATION OP CANADIAN WATERS. 



An Act respecting the Navigation of Canadian Waters, 

B. 8. G. c. 79. 

HER Majesty, by and with the advice and consent of 
the Senate andHouse of Commons of Canada, enacts 
as follows : 

INTERPRETATION. 

1. In this Act, unless the context otherwise requires, — interpretation 

(a) The expression "vessel " includes every description •* veaiei." 
of vessel used in navigation ; 

(6) The expression "ship" includes every description "Ship.** 
of vessel not propelled by oars ; 

(c) The expression " steamship " or " steamboat " " steamboat » 

•^ ^ , or "steam- 

includes every vessel propelled wholly or in part by steam »hip." 

or by any machinery or power other than sails or oars ; 

(d) The expression "ordinary practice of seamen," as^Practioeof 
applied to any case, means and includes the ordinary 
practice of skilful and careful persons engaged in navigat- 
ing the waters of Csuiada in like cases ; 

(e) The expression "owner" includes the lessee or ..owner." 
charterer of any vessel having the control of the naivigation 
thereof. 43 V. c. 29, s. 3. 

REGULATIONS FOR PREVENTING COLLISIONS, (a). 

2. The following rules with respect to lights, f og S^JIJi^n' */** 
signals, steering and sailing and rafts, shall apply to all the Juiog^"®^****^ 

(a) The Imperial Regulationii, upon which these are founded, and wbioh 
came into force Ist Sept., 1884 (Order in Council, 9 P. D., 248), apply to Brit- 
iah, and by international assent, to French, Italian, Greek, Portuguese, Nor- 
wegian, Swedish, Brazilian, Turkish, Chilian, and Danish ships and boats 
(Marsden's Law of Collisions at Sea, 3rd ed., 358). The United States have 
adopted regulations very nearly corresponding (Grould & Tucker's Rev. Stats. 
U. S., 1889, p. 785 ; »ee also *^ An Act to adopt the Revised International Regu- 
lations for the Prevention qf Collisions at Sea,*' 23 U. S. Stats, at Large, c. 864), 
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Arts. 1-8. 



Steamahipe' 
under sail or 
under steftm. 



What lights 

Bhallbe 

carried. 



By BteamnhipB 
under way. 

At foremast 
head. 



On starboard 
side. 



rivers, lakes and other navigable waters within Canada, or 
within the jurisdiction of the Parliament thereof ; that is 
to say : — 

Preliininary, 

Art. 1. In the following rules every steamship which is 
under sail, and not under steam, is to be considered a sail- 
ing ship ; and every steamship which is under steam, 
whether under sail or not, is to be considered a ship under 
steam. 

RvZes concerning Lights. 

Art. 2. The lights mentioned in the following Articles, 
numbered 3, 4, 5, 6, 7, 8, 9, 10 and 11, and no others, shall 
be carried in all weathers, from sunset to sunrise (b). 

Art. 3. A steamship when under way shall carry — 

(a) On or in front of the foremast, at a height above 
the hull of not less than twenty feet, and if the breadth of 
the ship exceeds twenty feet, then at a height above the 
hull not less than such breadth, a bright white light, so 
constructed as to show an uniform and unbroken light 
over an arc of the horizon of twenty points of the compass, 
— so fixed as to throw the light ten points on each side of 
the ship, viz., from right ahead to two points abaft the 
beam on either side, — ^and of such a character as to be 
visible on a dark night, with a clear atmosphere, at a dis- 
tance of at least five miles ; 

(b) On the starboard side, a green light so constructed 
as to show an uniform and unbroken light over an arc of 
the horizon of ten points of the compass, — so fixed as to 
throw the light from right ahead to two points abaft the 
beam on the starboard side, — and of such a character as to 
be visible on a dark night, with a clear atmosphere, at a 
distance of at least two miles ; 

and American Admiralty Courts have applied them (Th^ Sylvester HaU^ 6 
Benedict, 528 ; The Free State, Bro^Ti, Ad. 251, 261 ; The Scotia, 7 Blachf. 
308, 14 Wall. 17m ; Tfie Belgenland, 7 Davis, 355 ; The RUf, 47 Fed. Rep. (1891) 
220 ; The Lvfbonense, 53 iMd. 293 ; The St. John, 54, Ibid. 1015). 

(b) See The Anglo Indian, 23 W. R. 882, 33 L. T. N. S. 28S; The Mary 
HounseU, 4 P. D. 204 ; TAe Jrnhro, 14 P. D. 73 ; The Bob Roy, 3 W. Rob. 190 ; 
The Lome, 2 Stu. V. Ad. 177 ; The Scotia, supra. Henry's Adm. (Am.) 279. 
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(c) On the port side, a red light, so constructed as to ^x^^^- 
show an uniform and unbroken light over an arc of the on port side, 
horizon of ten points of the compass, — so fixed as to throw 

the light from right ahead to two points abaft the beam on 
the port side, — and of such a character as to be visible on 
a dark night, with a clear atmosphere, at a distance of at 
least two miles ; 

(d) The said green and red side lights shall be fitted ^^^''^ 
with inboard screens projecting at least three feet forward 

from the light, so as to prevent these lights from being 
seen across the bow (c). 

Art 4. A steamship, when towing another ship, a raft By^»t««n«hips. 
or rafts, shall, in addition to her side lights, carry two 
bright white lights in a verticle line, one over the other^ 
not less than three feet apart, so as to distinguish her from 
other steamships : each of these lights shall be of the same 
construction and character, and shall be carried in the 
same position as the white light which other steamships 
are required to carry. 

Art 5. A ship, whether a steamship or a sailing ship, Lights uid 
when employed either in laying or in picking up a telegraph •taftm or mo- 
cable, or which from any accident is not under command, ^<^ <u>dar 

coinnukod. 

shall at night carry, in the same position as the white 
light which steamships are required to cany, and, if a 
steamship, in place of that light, three red lights in globular 
lanterns, each not less than ten inches in diameter, in a 
vertical line one over the other, not less than three feet 
apart : and shall by day carry in a vertical line one over 
the other, not less than three feet apart, in front of but not 
lower than her foremast head three black balls or shapes, 
each two feet in diameter ; 

(a) These shapes and lights are to be taken by ftp-jS!l^ 
proaching ships as signals that the ship using them is not 
imder ocmimand, and cannot therefore get out of the way ; 

{e) TluFireQmetm,UV.l>.l€I; The Dwulwi, 9 T. !>. Iti. 
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^x^^^' (h) The above ships, when not making any way throuorh 

When to oarry ^^^ Water, shall not Carry the side lights, but when making 

side lights. ^^y gj^^lj ^j.jy ^^^^ ^^^ . 

Art. 6. A sailing ship under way. or being towed, 
shall carry the same lights as are provided by Article 3 for 
a steamship under way, with the exception of the white 
light, — which she shall never carry {e). 

Art. 7. Whenever, as in the case of small vessels during 
bad weather, the green and red side lights cannot be fixed, 
these lights shall be kept on deck, on their respective sides 
of the vessel, ready for use ; and shall, on the approach of 
or to other vessels, be exhibited on their respective sides in 
sufficient time to prevent collision, in such manner as to 
make them most visible, and so that the green light shall 
not be seen on the port side nor the red light on the star- 
board side ; 

To make the use of these portable lights more certain 
and easy, the lanterns containing them shall each be painted 
outside with the colour of the light they respectively con- 
tain, and shall be provided with proper screens. 

Art. 8. A ship, whether a steamship or a sailing ship, 
when at anchor, shall carry, where it can be best seen, but 
at a height not exceeding twenty feet above the hull, a white 
light in a globular lantern of not less than eight inches in 
diameter, and so constructed as to show a clear, uniform 
and unbroken light, visible all around the horizon, and at a 
distance of at least one mile (/). 

Art. 9. A pilot vessel, when engaged on her station on 
pilotage duty, shall not carry the lights required for other 
vessels, but shall carry a white light at the masthead, 
visible all around the horizon, and shall also exhibit a flare- 
up light or flare-up lights at short intervals, which shall 
never exceed fifteen minutes: 

(rf) The Mary HounseU, »upra; The Buckhurst, G P. D. 152; The P. 
Caland, 1892, P. 191 ; 1893, A. C. (H. L.) 207. 

(e) The JBak and The Oitana, 2 A. & E. 360 ; The Duke of Biuxleuffh, 
16 P. D. 86. 

(/) The a M, Palmer, 29 L. T. N. S. 120 ; The Mary ffounseU, mpra. 
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(a) A pilot vessel, when not eng^aged on her station on ^^' ^O- 
pilotage duty, shall carry lights similar to those of other when not on 
ships (g), ^"^^y 

Art. 10. (a) Open fishing boats and other open boats open Ashing 
when under way shall not be obliged to carry the side^oats. 
lights required for other vessels ; but every such boat shall, 
bx lieu thereof, have ready at hand a lantern with a green 
glass on the one side and a red glass on the other side ; and 
on the approach of or to the other vessels, such lantern 
shall be exhibited in sufficient time to prevent collision, so 
that the green light shall not be seen on the port side, nor 
the red light on the starboard side ; 

{b) A fishing vessel, and an open boat, when at the w^en at 
anchor, shall exhibit a bright white light ;. 

(c) A fishing vessel when employed in drift net fishing, Fishing yesaeia 
shall carry on one of her masts two red lights in a vertical fishing. 
line, one over the other, not less than three feet apart ; 

(d) A trawler at work shall carry on one of her masts Trawlers at 

work. 

two lights in a vertical line, one over the other, not less 
than three feet apart, the upper light red, and the lower 
green, and shall also either carry the side lights required 
for other vessels, or, if the side lights cannot be carried, 
have ready at hand the coloured lights as provided in 
Article 7, or a lantern with a red and a green glass as de- 
scribed in paragraph (a) of this Article ; 

{e) Fishing vessels and open boats shall not be pre- Piare-up 
vented from using flare-up light in addition, if they desire 
so to do; 

(/) The lights mentioned in this Article are substituted ^b^aSiutSf f« 
for those mentioned in the 12th, 13th and 14th Articles of J^^veSt" oS" 
the Convention between France and England scheduled to ^^*^ France. 
The British Sea Fisheries Act, 1868 ; 

{g) All lights required by this Article, except side lights, Lanterns for 
shall be in globular lanterns, so constructed as to show all 
round the horizon {h). 

^{g) TheDunelm, 9 P. D. 164. 

(h) The Wartvick, 16 P. D. ISO ; The Tweedsdale, 14 P. D. 164 ; The 
Dtmelm, eupra. 
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^^^' ^^"^ Art. 11. A ship which is being overtaken by another 
Ship overtaken sh&ll show from her stem to such last-mentioned ship a 

by another. ^j^j^ ^^^ ^^ ^ flare-Up light (i). 

Sound Signals for Fog, etc. 

toh'aJecStain ^^^ 12. A steam-ship shall be provided with a steam 
sound signaiB. ^j^jg^g qj. other efficient steam sound signal, so placed that 
the sound may not be intercepted by any obstruction, and 
also with an efficient bell. A sailing-ship shall be provided 
with an efficient fog horn, to be sounded by a bellows or 
other mechanical means, and also with an efficient bell ; 
In fogs, etc. j^ j^g^ mist, or falling snow, whether by day or night, 

the signals described in this Article shall be used as follows ; 
that is to say : — 

Ste *" */b (^^ ^ steam-ship under way shall make with her steam 

Bteamships. ^histlc or othcr stcam sound signal, at intervals of not 
more than two minutes, a prolonged blast ; 

Signals by fog- (&) A saiUng-ship under way shall make with her fog 

ships. horn, at intervals of not more than two minutes, when on 

the starboard tack one blaat, when on port tack, two blasts in 

succession, and when with the wind abaft the beam, three 

blasts m succession ; 

By ringing bell. (q^ A stcam-ship and a sailing-ship, when not under 
way shall, at intervals of not more than two minutes, ring 
the bell ( j). 

Speed of Ships to be moderate in Fog, etc. 

stoUtod^n fog. Art. 13. Every ship, whether a sailing-ship or steam- 
*^' ship shall, in a fog, mist, or falling snow, go at a moderate 

speed (k). 

(t) The Stakaby, 15 P. D 166 ; The Imbro, 14 P. D. 73; 2%« Palinurvs, 
13 P. D. 14; The Patroclui, 13 P. D. 64; The Ea^egmbo, 13 P. D. 6 \ The 
Main, 11 P. D. 132; The BreadaUMne, 7 P. D. 186; The Pacific 9 P, D. 124 ; 
The Sardinian, 2 R. & 6. (Nov. See.) 499. 

ij) The N. Strong, 1892, p. 106; The Love Bird, 6 P. D. 80; The 
Jioealia, 6 P. D. 246; The iSadok, 9 P. D. 114; The JSdmbesi, 8 £. C. B. 
(Oan.) 67. 

Ik) The Ebor, 11 P. D. 26 ; I%« Dordogne, 10 P. D. 6 ; The Beta, 9 P. D. 
134; ne Zadok, 9 P. D. 114; The Kirby HaU, 8 P. D. 71; The Love Bird, 
eupra; The Heather Belle and Faatnet, 3 E. G. R. 40; Lohnee v. The Barce- 
Uma, 10 Q. L. R. 805. 
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Steering and Sailing Rules (l). ^^ ^^^- 

Art 14. When two sailing-ships are approaching one Sauing ahipe 
another, so as to involve risk of collision, one of them shall 
keep out of the way of the other, as follows, that is to 
say:— 

(a) A ship which is running free shall keep out of the 
way of a ship which is close-hauled ; 

(6) A ship which is close-hauled on the port tack shall 
keep out of the way of a ship which is close-hauled on the 
starboard tack ; 

(c) When both are running free with the wind on dif- 
ferent sides, the ship which has the wind on the port side 
shall keep out of the way of the other ; 

(d) When both are running free with the wind on the 
same side, the ship which is to windward shall keep out of 
the way of the ship which is to leeward ; 

(e) A ship which hcLS the wind aft shall keep out of the 
way of the other ship. 

Art. 15. If two ships under steam are meeting end on> Bteamsbips 
or nearly end on, so as to involve risk of collision, each °^®®**^*" 
shall alter her course to starboard, so that ea^h may pass 
on the port side of the other (U) : 

(a) This Article only applies to cases where ships are Limitation of 
meeting end on, or nearly end on, in such a manner as to *^ " ® ** 
involve risk of collision, and does not apply to two ships 
which must, if both keep on their respective courses, pass 
clear of each other ; 

(6) The only cases to which it does apply are, when cases to which 
each of the two ships is end on, or nearly end on, to the * *^^ ^' 
other ; in other words, to c£ises in which, by day, each ship 
sees the masts of the other in a line, or nearly in a line with 
her own ; and by night, to cases in which each ship is in 
such a position as to see both the side lights of the other ; 

(c) It does not apply by day, to cases in which a ship cases to which 
sees another ahead crossing her own course, or by night, to apply. 

U) T.'is Tuminii^ 14 P. D. 5i; The Bi/foged Christensen—The William 
Frederick, 4 Asp. 201, 14 (a) ; The Sixonia, The Eclipse, Lush. P. C. 410. 

{U) Allan V. Reford, The Polmesian, The Cynthia, Q. L. R. 841, 1889. 
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cai^es where the red light of one ship is opposed to the red 
light of the other, or where the green light of one ship is 
opposed to the green light of the other, or where a red light 
without a green light, or a green light without a red light,- 
is seen ahead, or where both green and red lights are seen 
anywhere but ahead. 

Art. 16. If two ships under steam are crossing, so as to 
involve risk of collision, the ship which has the other on 
her own starboard side shall keep out of the way of the 
other (m). 

Art. 17. If two ships, one of which is a sailing-ship and 
the other a steam-ship, are proceeding in such directions 
as to involve risk of collision, the steam-ship shall keep 
out of the way of the sailing ship (n). 

Art. 18. Every steam-ship when approaching another 
ship, so as to involve risk of collision, shall slacken her 
speed or stop and reverse, if necessary (o). 

Art. 19. In taking any course authorized or required 
by these regulations, a steam-ship under way may indicate 
that course to any other ship which she has in sight by 
the following signals on her steam whistle, that is to say: — 

One short blast to mean "I am directing my course to 
starboard;" 

(ffi) The Ranger, and The Cologne, 27 L. T. N. S. 769 ; 4 L. R. P. C. 519 ; 
The Concurdia, 1 A. & E. 93; 14 L. T. N. S. 896; T)i^ Xor, 30 L. T. N. S. 
P. C. 576; The Ada, 28 C. T. N. S. 825; The Velmity, 3 L. R. P. C. 44; 
39 L. J. Ad. 20; The tranconia, 2 P. D. 8, 163; The Leverington, 11 P. 
D. 117 ; The Seaton, 9 T. D.l; The Beryl, 9 P. D. 137 : The Moliere, 1893, 
P. 217. 

(n) The Scixonia, The Eclipse, supra; The Jennie S, Barker, 44 L. J. Ad. 
20; 4 A. & £. 456; The American and The Syria, 4 A. & E. 226; The 
Wan-ior, 27 L. T. X. S. 101 ; 3 A. & E. 532 ; The Sorma, 35 L. T. N. S. 
418 ; The Tioeedsdale, 14 P. D. 164 ; The F. J, King, 8 C. L. T. 159. 

(o) The Jesmond and The Earl of Elgin, 4 L. R. P. C. 1 ; 8 Moo. P. O. 
N. S. 179 ; The Norma, 35 L. T. N. S. 418 ; The Frankland, 4 L. R. P. C. 629 ; 
27 L. T. N. S. 43 ; The Ceto, 14 App. Caa. 686 ; The Ebor, supra; The Dordogne. 
10 P. D. 6 ; The Benares, 9 P. D. 16 ; The John Mclntyre, 9 P. D. 133 ; Th^ 
Beryl, 9 P. D. 187 ; "the Kirby HalJ, 8 P. D. 71 ; I%« Love Bird, 6 P. D. 
80; The Rosalia, supra; The (Sty of Piiehln, 3 E. C. R. (Can.) 26; The 
Heather Belle and Fast net, 3 E. C. R. (Can.) 40; The Lancashire, 1893, 
P. 47 C. A. 



Navigation. 247 

Two short blasts to mean "I am directing my course to ^^^- ^^^ 
port;" 

Three short blasts to mean "I am going full speed 
astern." 

The use of these signals is optional; but if they arcj^^^*^^ ai 
used, the course of the ship must be in accordance with 
the signal made. 

Art 20. Notwithstanding anything contained in o-^y fn * anoSe?" 
preceding Article, every ship, whether a sailing-ship or a 
steam-ship, overtaking any other, shall keep out of the 
way of the overtaken ship (p). 

Art. 21. In narrow channels every steam-ship shall, 2^^"^* *" 
when it is safe and practicable, keep to that side of the *'^*^°®*^ 
fairway or mid-channel which lies on the starboard side of 
such ship (q). 

Art. 22. When by the above rules one of two ships is ?St o?SJe way 
to keep out of the way, the other shall keep her course (?•). 

Art. 23. In obeying and construing these rules, due SSIt^danger* 
regard shall be had to all dangers of navigation, and to **' ***^***<^"- 
any special circumstances which may render a departure 
from the above rules necessary in order to avoid immed- 
iate danger (s). 

No ship, under any circumstances, to neglect proper 

precautions. 

Art. 24. Nothing: in these rules shall exonerate any »«!«» not ta 
ship, or the owner or master or crew thereof, from the 
consequences of any neglect to carry lights or signals, or 
of any neglect to keep a proper look-out, or of the neglect 

(y) The Earl Spencer, 33 L. T. N. S. 28 ; 4 A. & £. 431 : The Main, 
11 P. D. 132 ; The Kirby HaU, 8 P. D. 71 ; 2%« Moliere, 1893, P. 217. 

{q) The Wunidci, 8 App. Gas. 649; The Uverington, 11 P. D. 117; The 
Clydoch, 5 Asp. 336 ; The F. J. King, 8 C. L. T. 159. 

(r) The Warrior, supra; The Nonna, supra; The Tastnania, supra; The 
Levennfftan, 11 P. D. 117 ; The Beryl, 9 P. D. 137. 

(*) The Aino and Amelia, 21 W. R. 707 ; 29 L. T. N. S. 118 ; The American 
and The Syria, supra; The Warrior, supra; The Ada, supra; The Byvoell 
Castle, 4 P. D. 219 C. A. ; The Benares, 9 P. D. 16 ; 2%« Tasmania, supra ; 
The Tweedsdale, 14 P. D. 164. 
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>rtfc>g-M- of any precaution required by the ordinary practice of 
seamen, or by the special circumstances of the case (t). 

Reservation of Rules for Harbours and Inland Naviga- 
tion, 

BoiM by local Art 25. Nothing in these rules shall interfere with the 
operation of a special rule, duly made by local authority, 
relative to the navigation of any harbour, river or inland 
navigation (it). 

Special Lights for Squadrons and Convoys. 

sqaadronior Art. 26. Nothing in these rules shall interfere with the 

oonvoj*. operation of any special rules made by the Government of 

any nation with respect to additional station and signal 

lights for two or more ships of war or for ships sailing 

under convoy. 

Rafts and Harbour of Sorel. 

BuiM for nfta. Art. 27. Rafts, while drifting or at anchor on any of the 
waters of Canada, shall have a bright fire kept burning on 
them from sunset to sunrise. Whenever any raft is going 
in the same direction as another which is ahead, the one 
shall be so navigated as not to come within twenty yards of 
the other, and every vessel, meeting or overtaking a raft 

„ ,, ^ ,_ shall keep out of the way thereof. Rafts shall be so navi- 

Not to obatmot *^ -^ 

▼esseu gated and anchored as not to cause any unnecessary 

impediment or obstruction to vessels navigating the same 
waters (u). 

Harbour of Art 28. Uuless it is otherwise directed by the Harbour 

Commissioners of Montreal, ships and vessels entering or 
leaving the harbour of Sorel shall take the port side, any- 
thing in the preceding Articles to the contrary notwith- 
standing. 

(t) The John Fenwkk, 41 L. J. Ad. 500 ; 3 A. & £. 500 ; The Thcmuu 
Zeo, 36 L. T. N. S. 406 ; The Philotaxe, 37 L. T. N. S. 540 ; The F. /. King, 
aupra; The William Limlsau, L. R. 5 P. C. 343; The Calcutta, 21 L. T. N. S. 
(P.O.) 768; The Cletnentine, Y. A. D. 186 ; The Alhavibra, 2 R. & G. Nova 
Sootia5i2. 

{U) See The Edith Weir, Y. A. D. 237. 

(w) The John Owen, 5 C. L. T. 565, affirmed by Supreme Court ; nee Cm- 
sel'B Dig., 1893, p. 510; Fradette v. The Rival, 11 Q. L. R. 382. 
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Art. 29. The rules of navigation contained in Articles Art. ». 
27 and 28 shall be subject to the provisions contained in ^g ^ ArtioiM 
Articles 28 and 24; 43 V. a 29, s. 2; 44 V. c. 21, s. 2;^"*^^ 
49 Y. c 4, s. 2 and schedule. 

LOCAL BY-LAWS, PENALTIES, ETC. 

Bed. 8-6. 



3. No rule or by-law of the Harbour Commissioners of « . , 

^ ^ Provision as 

Montreal or the Trinity House of Quebec, or Quebec Har- ]!^^2^nj*^" 
bour Commissioners, or other local rule or by-law inconsist- ^^^^ 
ent with this Act, shall be of any force or effect ; but so far 
as it is not inconsistent with this Act, any such rule or 
by-law made by the said Harbour Commissioners of Mon- 
treal or Trinity House of Quebec, or Quebec Harbour Com- 
missioners, or other competent local authority shall be of 
full force and effect within the locality to which it applies- 
43 V. c. 29, s. 4. 

4. All owners, masters and persons in charge of any Penalty for 
ship, vessel, or raft shall obey the rules prescribed by this obedience of 
Act, and shall not carry and exhibit any other lights or use 

any other fog signals than such as are required by the said 
rules ; and in case of wilful default, such master or person 
in charge, or such owner, if it appears that he was in 
fault, shall, for each occ£ision on which any of the said rules 
is violated, incur a penalty not exceeding two hundred 
dollars and not less than twenty dollars. 43 V. c. 29, s. 5. 

55. If, in any case of collision, it appears to the court collision from 

, "^ . . non-observ- 

bef ore which the case is tried, that such collision was oc- *°c« ^f ruie^ 
casioned by the non-observance of any of the rules pre- 
scribed by this Act, the vessel or raft by which such rules 
have been violated, shall be deemed to be in fault ; unless it 
can be shown to the satisfaction of the court that the cir- 
cumstances of the case rendered a departure from the 
said rules necessary. 43 V. c. 29, s. 6 (^')- 

O. If any damage to person or property arises from the 5'^^*^**y 'or 
the non-observance by any vessel or raft of any of the rules obM^a/ce o? 
prescribed by this Act, such damage shall be deemed to^"^®*- 

(r) See The Hibemia, 31 L. T. N. S. 804 ; 4 W. R. 60 ; The Magnet, 4 A. & 
E. 417 ; The Buckhurst, 6 P. D. 162. 
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havQ been occasioned by the wilful default of the person in 
charge of such raft, or of the deck of such vessel at the 
time, unless the contrary is proved, or it is shown to the 
satisfaction of the court that the circumstances of the case 
rendered a departure fix>m the said rules necessary; and the 
owner of the vessel or raft in all civil proceedings, and the 
master or person in charge as aforesaid, or the owner, — ^if 
it appears that he was in fault, — in all proceedings, civil or 
criminal, shall be subject to the legal consequences of such 
default. 4a V. c. 29, s. 7 (w). 

T. In any cause or proceeding for damages arising out 
of a collision between two vessels, or a vessel and a raft, if 
both vessels or both the vessel and the raft are found to 
have been in fault, the rules heretofore in force in the 
Court of Admiralty in England, and now in Her Majesty's 
High Court of Justice, under the "Supreme Court of 
Judicature Act, 1873,' so far as they are at variance with 
the lailes in force in the courts, of common law, shall 
prevail, and the damages shall be borne equally by the two 
vessels, or the vessel and the raft, one-half by each. 43 V- 
c. 29, s. 8. 

H. Unless herein otherwise provided, all penalties 
incurred under this Act may be recovered in the name of 
Her Majesty, by any inspector of steam-boats, or by any 
person aggrieved by any act, neglect or wilful omission by 
which the penalty is incurred, before any two justices of 
the peace, on the evidence of one credible witness ; and in 
default of payment of such penalty, such justices may 
commit the offender to gaol for any term not exceeding 
three months; and, except as hereinafter provided, all 
penalties recovered under this Act shall be paid over to 
the Minister of Finance and Receiver General, and shall be 
by him placed at the credit of and shall form part of the 
Steam-boat Inspection Fund : Provided always, that all 
penalties incurred for any offence against this Act shall, if 
such offence is committed within the jurisdiction of the 

(u?) See The Buckhurst, 6 P. D. 152; and The Eastern Steamship Co. v. 
Smith, 1891, C. D. 810. 
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^^^"^ into his conduct may be held, and his certificate may be 
cancelled or suspended. 43 V. c. 29, s. 12, part. 

ownSi*^**' IS. The owners of any ship, whether British, Canadian 

limited. qj. foreign, shall not, whenever all or any of the following 

events occur without their actual fault or privity, that is 

to say : — 

i^B8 of life or, ((x) When any loss of life or personal injury is caused 
t(J any person being carried in such ship ; 

Damage to ^^^ When any damage or loss is caused to any goods, 

merchandise or other things whatsoever on board any such 
ship; 

nSS'^ffon (^^ When any loss of life or personal injury is, by 

reason of the improper navigation of such ship as afore- 
said, caused to any person in any other ship or boat ; 

i^.«te., to (^d) When any loss or damage is, by reason of the 

improper navigation of such ship as aforesaid, caused to 
any other ship or boat, or to any goods, merchandise or 
other things whatsoever on board any other ship or 
boat, — 

Extreme Be answcrablc in damages in respect of loss of life or per- 
recoverable, sonal injury, either alone or together with loss or damage 
to ships, <3oats, goods, merchandise or other things, nor in 
respect of loss or damage to ships, goods, merchandise or 
other things, whether there is in addition loss of life or 
personal injury or not, to an aggregate amount exceeding 
ess.MpertoD. thirty-eight dollars and ninety-two cents for each ton of 
the ship's tonnage, — such tonnage to. be the registered 
tonnage in the case of sailing-ships; and in the case of 
steam-ships the gross tonnage without deduction on 
account of engine-room {y) ; 

How caicu- 2. In the case of any British or Canadian ship, such 

tonnage shall be the registered or gross tonnage, according 
to the British or Canadian law, and in the case of a 
foreign ship which has been or can be measured according 

{p) Tfu Heatfur JielU-TIu Fastnet, 3 E. C. R. (Can.) 40; The Palermo, 
10 P. D. 21 ; The Victoria, 13 P. D. 125 ; The VmbUo, 1891, P. 118; S&wdl v. 
B, C. r. <L' T. Co., 9 S. C. R. 627. 
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to British or Canadian law, the tonnage as ascertained by '*°*- ^•** 
Buch measurement shall, for the purposes of this section, 
be deemed to be the tonnage of such ship ; 

3. In the case of any foreign ship which has not I'een J'^^'Jg^'"' 
and cannot be measured according to British or Canadian ^^^'*''' 
law, the deputy of the Minister of Marine shall, on receiv- 
ing from or by direction of the court hearing the case, auch 
evidence concerning the dimensions of the ship as it is 
found practicable to furnish, give a certificate under his 
hand, stating what would, in his opinion, have been the 
tonnage of such ship if she had been duly measured 
according to Canadian law, and the tonnsge bo stated in 
such certificate shall, for the purposes of this section, be 
deemed to be the tonnage of such ship. 43 V. c. 29, s. 13. 

13- Insurances effected against any or all of the^^^,*^"^ 
events enumerated in the section next preceding, and°"*^ 
occurring without such actual fault or privity as therein 
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— <»-l.g» LIMITATION OF LIABILITY IX CASES OF DAMAGE BY 

COLLISION. 

In addition to the statu tary provision set forth, ante 
p. 252, limiting the liability of owners of ships for loss 
or damage occasioned by the improper navigation of a ship 
corresponding wiCh part 9, if. S, Act (Imp.) except in some 
particulars, there is also a limitation in case of loss of 
goods contained in the — 

Act respecting the liability of Carriers by 
Water. R. S. C. c. 82, as follows : — 

Interpretation ]. In this Act, unless the context otherwise requires, — 

"Goods." (a) The expression " goods " means and includes goods 

wares, merchandise, and articles of any kind whatsoever ; 

"Valuable (b) The expression " valuable securities " includes every 

securities." \ ^ m. ^ ^ ^ w 

document forming the title ot evidence of the title to any 
property of any kind whatsoever. 37 V. c. 25, s. 3. 

Carriers by 2. Carriers by water shall, at the times and in the man- 

ceiveandcon- ner and on the terms of which they have respectively 

vey passen- , * . 

gers and given public noticc, receive and convey according to such 

notice, all peraons applying for passage, and all goods offer- 
ed for conveyance, unless in either case there is reasonable 
and sufficient cause for not doing so : 

Beaponsibiiity 2. They shall be responsible not only for goods received 

as to goods '^ ^ ^ . 

•Sd deuvefed ^^ board their vessels, but also for goods delivered to them 
to them. fQj. conveyance by any such vessel,and they shall be bound 
to use due care and diligence in the safe keeping and 
punctual conveyance of such goods, subject to the provi- 
sions hereinafter made : 

Loss or 3. They shall be liable for the loss of or damacre to 

goods intrusted to them for convej^ance as aforesaid : 

^^^tJon in ^* Provided, that they shall not be liable to any extent 

certain oasee. whatsoever to make good any loss or damage happening 
without their actual fault or privity, or the fault or 
neglect of their agents, servants or employees, — 
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(a) To any goods on board any such vessel, or delivered 



860. 8. 



to them for conveyance therein, by reason of fire or the ^1,^, etc. 
dangers of navigation ; 

(6) Arising from any defect in or from the nature of the ^^^^ **' 
goods themselves, — or from armed robbery or other irre- '^^^^^'t^- 
sistible force ; 

(c) To any gold, silver, diamonds, watches, jewels or valuables, 
precious stones, money or valuable securities or article of hw been 

, , , declared* 

great'value not being ordinary merchandise, by reason of 
any robbery, theft, embezzlement, removal or secreting 
thereof, unless the true nature and value thereof has, at the 
time of delivery for conveyance, been declared by the 
owner or shipper thereof to the carrier or his agent or ser- 
vant, and entered in the bill of lading or otherwise in writ- 
ing. 37 V. c. 25, s. 1 . 

3. Carriers by water shall be liable for the loss of or ^^ ^ ^^^ ^ 
damage to the personal baggage of passengers by their ves- ^SS52i^ 
sels ; and the oath or aflirmation of any such passenger pJSJifg^. 
shall be prima facie evidence of the loss of or damage to 
such articles, and of their value ; Provided that such t^iawiity 
liability shall not extend to any greater amount than five *^*"**®** 
hundred dollars, or to the loss of or damage to any such 
valuable articles as are mentioned in the next preceding 
section, unless the true natui*e and value of such articles 
so lost or damaged have been declared and entered, as pro- 
vided by the said section. 37 V. c. 25, s. 2. 



Improper Navigation. — R. S. C. c. 79, s. 12, avte, 
p. 252 ; and 25 & 26 V. (Imp.) c. 63, s. 54, s-s. 4. These 
words are not restricted to the negligent navigation of 
a vessel by her master and crew, for the statute includes 
all damage wrongfully done by a ship to another while it 
is being navigated, where the wrongful act is due to the 
negligence of a person for whom the owner is responsible 
Therefore, when a vessel, owing to the negligence of a 
person on shore in overlooking the machinery, steered so 
badly that she came into collision with another vessel, and 
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was he]d to blame, the owners of such ship were entitled 
to a decree limiting their liability (z). 

LiTnitation of Liability. — Actions ot limitation of 
liability are not in ordinary cases instituted until after 
proceedings have been commenced to recover damages 
from the persons who seek to limit their liablity, and 
where this is the case, those who have taken such proceed- 
ings should be named in the writ as defendants to the 
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limitation may in an action for damage, h% olaimed either by 
a counter-claim, or in the statement of defence ; or if the 
defendant admits the ship was to blame, he may apply on 
motion to stay proceedings and limit the liability to the 
statutory sum. Proceedings are then usually stayed on 
paying the amount into court and payment of the taxed 
costs of the pluntiiF. The usual practice is to claim the 
benefit of the statutory limitation of liability after it has 
been decided that the ship is to blame. In that case the 
claimant issues a writ in a fresh action, and delivers a 
statement of claim, stating ownership, and that the ship 
has been found to blame, and alleging that the owners 
were not privy to the negligence which caused the col- 
lision ; showing idso the tonnage of the ship, and that the 
amount payable in respect thereof has been paid into court, 
and that the owners claim to have a decree limiting their 
liability to the amount paid into court The action is set 
down for trial. The facts are verified by the ship's regis*- 
ter, and by affidavit. Upon a decree being made decreeing 
such limitation of liability, advertisemecits are issued for 
creditors in respect of such damage to send in claims within 
a limited time, usually six weeks. The defendant in a 
limitation suit may require an undertaking for the costs of 
the limitation suit (d). 

The amount of such liability may, in an action of 
damage, be paid into court to obtain the release of the 
ship, without thereby admitting any liability (e). 

It is no longer necessary to aver thltt the plaintiff's ves- 
sel is under the arrest of the court, or that she has been 
released on bail, since Admiralty has now in actions of 
limitation of liability the same jurisdiction as the C!ourt of 
Chancery possessed before the coming into operation of 
the Judicature Act in England (/). 

The benefit of the limited liability can be claimed by 
any vessel without admitting responsibility (g). 

{d) Wms. k 6. 872, etnq,; and Smith's Ad. Pr. 4th £d. 149. 

(e) The Awmlia, Bt. A L 161; 8 I* T. N. S. 805; TheSuten, 1 P. D. 281. 

(/) Wma. &B. 372,374. 

(g) The Amalia, Br. A L. 151, 156, 314. 

H.A.A. — 17 • 
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The limitation does not apply to interest {h). 

In an action to limit their liability the plaintiffs paid 
into court the amount of their statutory liability at the 
rate of £15 per ton, the amount so paid in was insufficient 
to satisfy in full the claims against them in respect of loss 
of life and loss of goods, and the claimants in I'espect of 
loss of life were held to be entitled to be paid out of the 
money in court an amount equal to £7 per ton, and that 
they and the claimants in respect of loss of goods must 
rank 'pari passu against the balance of £8 per ton (t). 

Bottomry. 

Bottomry is a contract by which in consideration of 
money advanced for the necessities of a ship, to enable her 
to proceed on her voyage, the keel or bottom, ^ars jyro toto 
is made liable for the repayment of the money in the 
event of the safe arrival of the ship at its destination. 
Not only the ship but the freight and cargo may be the 
subject of hypothecation. When the cargo alone is 
hypothecated it is termed respondentia (j). 

In all cases it is on the necessity of obtaining what is 
absolutely required for the ship or cargo that the contract 
is based. It is necessity alone that supports bottomry 
bonds, the absence of necessity is their undoing (k). 

Any shipmaster in a foreign country, is, for some pur- 
poses, the agent of the owners and for some purposes the 
agent of the freighters. The agency spoken of is devolved 
upon him by the law of his flag, The same law that con- 
fers this authority ascertains its limits ; and the flag at the 
mast head is notice to all the world of the extent of such 
power to bind the owners or the freighters by such 
acts (I). 

(A) The AmaHa^ supra. 

(^) The Vwtoria, 13 F. D. 125. 

{j) Wni8&B. 43. 

{k) The Nelsofiy 1 Hagg. 169, 176 ; The Prince of Saxe Cobourg, 3 Moo. 
P. C. 1. 

{I) Maolaohlan's Mer. Shipping:, 4th Ed., 174-5. 
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Where the master of a French ship carrying an English 
cargo to Liverpool hypothecated ship, freight and cargo at 
a port of distress, it was held that he was justified in doing 
so by the law of his flag, and that the English merchant in 
making the charter, impliedly consented to be bound by 
that law (m). 

In addition to the names of the parties, and the amount 
of the loan and interest the contract or bond contains, the 
name of the ship, and the voyage during which the risk is 
to be incurred {n). 

It must be clearly expressed that the loan is only to be 
repaid in the event of the successful termination of the 
voyage, (o) not if she is lost on the voyage by the perils 
of the sea, and that the vessel is hypothecated. The occa- 
sion of the loan ought also to be expressed, although it is 
not necessary that the court should gather this from the 
instrument {p). 

The court will not in a well founded claim enter into a 
minute criticism of the language of the bond {q). 

If personal security is available the bond is invalid (r) 

The master must in every case when it is rea.sonably 
practicable, communicate with the owners before borrow- 
ing, and should inform them that hypothecation is con- 
templated («). 

And a separate communication to the owners of the 
cargo, when practicable is absolutely necessary (t) ; and 
that although by the law of the country to which the ship 
belongs sucli communication is unnecessary. In an action 
where the defendants pleaded that the master might have 
communicated with them the owners before hypothecating 
the cargo, the plaintiff replied that the ship was an Italian 

(m) Maclaclilan's Mer. Shipping, 4th Ed., 174, 175. 
(n) WetUm v. WUdey, Skinner, 162 ; The Jane, 1 DodH. 461. 
• (o) The Ndton, 1 Hagg. 169 ; The Emancipation, 1. W. Rob. 124 ; The 
Eoi/al Areh, Sw. 281. 
( p) Wma. & B. 59. 
{q) The Alexander, 1 Dods. 280. 
(r) The Hero, 2 Dods. 139. 

(«) The Oriental, 7 Moo. P. C. 398, but see 'Che Bonaparte, 8 Moo. P.O. 488. 
(0 The Hamburg, 2 Moo. P. 0. N. S. 289. 
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^{p, Mid tb«v^ by ttie law of Itftly atrcfa tM»nittilieAtioti was 
^tameoeflsayy. The reply ^as on demurred h^ bad (tt). 

Foreign Law. — The question by what law the validity 
of the transaction should be determined in cases wheile the 
bond is granted by the master of a foreign ship in this 
country, or abroad, or by the master of a British ship 
abroad, has given Hse to much diBCuasioti. And although 
it appeal^ now to be settled that pili*ely tnafitime contracts 
are in many respects to be regulated by the Uw of ^e 
flag, it by no means follows that the Admiralty Cottrt is 
bound to lend i^s prooess to enforce a bottd in a ease Where 
there is an abseMe of proof orf the validity of the bofid 
Btich as is reqtiired by the law of Ei^Ia&d. Ufitil the 
dedsioh of the Gotirt of Appoal in the case latft refifred 
to, there was no ease in which Admiralty process ifii Sng^ 
latid had been alkrwed to be used to give eflect to a bo&d 
not valid according to the lav maritime as ctdfiatmstelrad 
in this eountry* and in many eases the court iMid declared 
its unwillingness to interfere Ik» eef orce the rules of foreign 
law which conflict with the principles of jurisprudence 
recognized in England {v). 

Lien, and Priatities. — The lien of a bottotnry bond 
holder ranks after liens for damages, wages, and subse- 
quent salvage, subsequent towage, and subsequent pilotage. 
But where the damage has been done before the bond was 
given, and the holder of the bond is a stranger who has in 
good faith advanced money for repairs, it seems that he 
has a lien to the extent of the increased value of the vessel 
arising from the repairs, which is entitled to precedence of 
the claim for damages. Wages earned on the same voyage 
on which the bond is given, whether before or after the 
giving of the bond are to be preferred to the bond. But a 
master who has given a bottomry bond, binding himself, 
ship, alid freight, cannot claim wages, to the prejudice of 
the bondholder. But this rule is not to be pushed beyond 
the exigency of the case. Where a suit is instituted by a 
bondholder, and seamen make a claim against the ship for 

(«) Tfie Oaetano and Maria, 7 P. D. 1. 
(v) Wms. & B. 60. 
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waf^iMi wliif h be does not diaputo, if the bondholder widieff 
to m^t ib^ expense of a aepamto euil for vngea^ the prq* 
p^ eourae for him to adopt is to apply to the court to 
sanetion the immediate pajment of the wq^es to tba. 
seames by him, then the eonrt will altepwaMk oi<der the 
repayment of the amoimt so paid by him out of the piK>« 
oeeda. But if the boadhfild»r pays 4^ wages without the 
saaotioB of the court he does so at hia own peyiL Th# 
claim of a bondholder takes piMedenoe of a possessory lien 
for Beee»w*ies afte?wMKU aequived by a ebipwiight, and a 
claiw.for uecesaavies supplied befpiie the bo^d, even though 
the elaim for naQessaries may have been prouoiinced for 
before th# bond is put in suit Xt also takes pregedepce of 
the (^aim of a mortgagee, aud the bondholder is under no 
obligation to communicate the existence of the bond to the 
mortgage^) nor is his claim affected by the owuer of the ship 
concealing the existence of the bond from the mort^ 
gagee (w). 

In the case of a respondentia bond, where the cargo is 
transhipped after the bond is given, and the subsequent 
carrying on of the cargo is essential to make it available 
for the holder of the boqd or anybody else, the freight 
payable for carrying on the cargo will be regarded as in 
the nature of salvage, and the lien of the master of the ship 
which has carried on the cargo, for such freight will take 
precedence of the claim of the bondholder. So under 
simUar eircumstanees where a loss has been incurred for 
the general benefit of the ship and cargo, so long as the 
BMster retains his lien for general average, the olaim of the 
bondholder will be treated as subject to the fllatm on the 
cargo for geneml average (09). 

Where several bonds have been given on the same 
voyage, that which is last In point of date must be first 
paid, since without the subsidiary aid of the later bond the 
property would be totally lost, both to the owners and the 
former bondholders. A valid bottomry bond gives the 
holder a maritime lien on the sulgeafe hypoi'haaatad I4ke 

(w) Wipa. ^ IV H 
[X) Ibid. 66 
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other maritime liens this can only be enforced by proceed- 
ings in Admiralty in an action in rem. Shoald the master 
seek to render the owners personally liable by the terms 
of the bond, the court will refose to give effect to that por- 
tion of the instrument. It seems, however, that the master 
may render himself personally liable on the bond (y). 

A bottomry bond given upon the ship, freight and cargo 
must be enforced against the ship and freight before it can 
be enforced against the cargo {z). 

A premium or high rate of interest is usual on bot- 
tomry or respondentia bonds, and the absence or presence 
of the premium and the rate of interest are considered in 
determining whether bottomry was intended or not (a). 

The court has power to reduce the amount payable 
under a respondentia bond (6). 

If a bond be declared invalid by the Admiralty Division 
(Eng.), no other court has power to enforce the claim, and 
the lender loses his money altogether (c). 



FORMS FOR BOTTOMRY AND RESPONDENTIA (d). 



BOTTOMBT BOND ON SmP AND FBEIOHT. 

Enow all men by these presents, that I, A. B., master of 
the ship Albany, of London, am held and firmly bound 
unto C. D., of Bombay, merchant, in the sum of lawful 
British money, to be paid to the said C. D., or his certain 
attorney, executors, administrators, or assigns, for which 
payment well and truly to be made, I bind myself, my 
heirs, executors, and administrators, and also the said ship, 
her tackle, apparel, and furniture, and the freight to be 

(y) Wms. ft B. 60. 
(«) The BonaparU, 8 W. Rob. 202. 
(a) The EmaneipaHon, 1 W. Rob. 127. 
{b) The ForUida, 9 P. D. 103» 177. 

(c) Stainbank v. Shepherd, 13 C. R 418 ; Smith's Ad. Pr. 4th EcL, 99. 

(d) MacUchlan on Shipping, 4th Ed., 991 ; Abbott, ISth Ed., 1245. 
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earned by her on the voyage after mentioned, firmly by 
these presents. ' Sealed with my seal. Dated this 
day of one thousand eight hundred and 

Whereas the said ship is lately arrived in the roadstead 
of Bombay from London, having on her said voyage sus- 
tained damage [describe the darruige], and being in want of 
repairs and provisions to enable her to proceed on her 
voyage from Bombay to London, for which port she is now 
bound and about to return, and the said A. B., in order to 
be enabled to procure the said repairs and provisions, and 
to pay for the same and for the lawful and necessary dis- 
bursements and expenses of the said ship at the said port 
of Bombay, hath requested the said C. D. to lend the sum 
of for the aforesaid purposes, and the said C. D. 

hath accordingly lent the said sum for the aforesaid pur- 
poses, on the hcizard and adventure of the said vessel on 
her said intended voyage from Bombay to London. 

Now the condition of the above obligation is such, that 
if the said ship do and shall with all reasonable and con- 
venient speed, sail from the port of Bombay aforesaid, on 
the .said intended voyage to London, and that without 
deviation (the perils, damages, accidents and casualties of 
the seas and navigation excepted) ; and if the above boun- 
den A. B., his heirs, executors, or administrators, or the 
owners of the said ship, do and shall within ten days after 
the said vessel shall arrive at London aforesaid, well and 
truly pay or cause to be paid unto the said G. D., his agent, 
attorney, executors, administrators, or assigns, the said 
sum of lawful British money, together with 

pounds per centum, bottomry premium thereon ; or if on 
the said voyage the said vessel shall be utterly lost, cast 
away, or destroyed, in consequence of fire, enemies, pirates, 
storms, or other the unavoidable perils^ dangers, £tocident8, 
or casualties of the seas and navigation, to be sufficiently 
shown or proved by the said A, B., his executors or admin- 
istrators, or by the owners of the said ship, their executors 
or administrators ; then the above written bond or obliga- 
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tkm or bond to be y<Ad ; othetwlse to Femain in fall force 
and virtue. 

Signed, sealed, and delivered, wherel 
«o stamped^Niper is to be had, in V A. B. (Seal), 
the presence of j 



BOTTOICST BILL, OM BBIP, rUUQWt [aKD CAB410]. 

To all men to whom these presents shall come. I, A. B., 
of Bengal, [part owner and] master of the ship called the 
Exeter, of the burden of five hundred tons and upwards, 
now riding at anchor in Table Bay, at the Cape of Giood 
Hope, send greeting : 

Whereas I, the said A. B.^ [part owner and] master of 
the aforesaid ship called the Exeter, now in proseci^tion 
of a voyage from Bengal to the port of London, having put 
into Table Bay for the purpose of procuring provisions and 
other suppHes necessary for the eontinuation and perform- 
anee of the voysg^ aforesaid, am at this time necessitated 
to take up upon the adventure of the said ship called the 
Exeter, the sum of £1,000 lawful monies of Great Britain, 
for setting the saidfship to sea, and furnishing her with 
provisions and necessaries for the said voyage, whidi sum 
C D., of the CSape of Good Hope, master attendant^ hath at 
my request lent;unto me, and supplied me with at the rate 
of £1,220 steriing for the said £1,000, being at the rate of 
£129 for every *£100, advanced as aforesaid, during the 
voyage of the said ship from TaUe Bay to Lmdon. Now 
know ye that I, the said A. R, by these presents, do, for 
me, my exeeutore and adminietmtore, eovenant and grant 
to and with the said C D., that the said ship shall, [with 
the firat eoavi»y that diall oflfer for fiigland] [or, with all 
ceaiionahle and ooavenieiit speed] after the date of these 
prsaeBts, sail and^deplurt for the port of London, t he ne to 
linish the ^royage aforesaid, and that, without devlaitioii 
dwwg the course thereof vthe perils, danages, aceideiita and 
caaoaltieeof theaeaaand nav^eaftioii eseeptedV AmA I, the 
said A. &, in consideration of the sum of £1,000 sterling 
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In witness whereof the parties have interchangeably set 
their hands and seals to four bonds of this tenor and date, 
one of which being paid, the others to be null and void. 

At the Cape of Good Hope, this fifteenth day of Novem- 
ber, in the year of our Lord one thousand eight hundred 
and 

E. F. 
Witness, \ G. H. A. B. (L. S.) 

LK. 



BESPONDENTIA BOND. 

Know all men by these presents, that I, A. B., master of 
the ship Albany, am held and firmly bound unto C. D., of 
Odessa, merchant, in the sum of lawful British 

money, to be paid to the said C. D., his certain attorney, or 
his executors, administrators, or aligns, to which payment 
I bind myself firmly by .these presents. Sealed with my 
seal. Dated this day of one thousand eight 

hundred and 

Whereas the said ship Albany, hsi^ym^ laden on board a 
cargo of com, was accidentally stranded and suffered great 
damage, and was taken into the harbour of Odessa by 
salvors, and her cargo discharged, some being damaged; 
and whereas, great expense for salvage and other charges 
were necessarily incurred, and were charged on the said 
cargo, and which the said master was unable to pay; and 
whereas the said C. D. did contract and agree with the said 
A. B. to advance the sums of money necessary to enable 
him to pay the same charges and expenses upon the goods 
and merchandise, lately the cargo of the said ship AWany, 
to be re-shipped aild forwarded from Odessa to their desti- 
nation, that is to say, to the port of London in England, it 
being expressly agreed before any part of such advance was 
made, that such advance should be by way of respon- 
dentia on the said cargo on the voyage last aforesaid ; and 
whereas under and pursuant to the agreement laat afore- 
said the sum of was advanced as aforesaid, and a 
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part of the said merchandise was laden at Odessa in and on 
board the ship OtaeontJie, to be carried to London aforesaid, 
in a voyage to be thereafter commenced and prosecuted by 
the said ship Otseonthe; and while the process of lading the 
same was going on, the said ship Otneonthe took fire, and 
together with a part of the said merchandise then on board 
was destroyed, and the residue of the said merchandise on 
board was so damaged as to render a sale thereof neces- 
sary. 

Now, in pursuance of* the original agreement, and in 
execution of the same, so far as the execution thereof has 
not been rendered impossible by the act of God, and 
without intending to displace or prejudice any claim, right, 
or lien of the said C. D., in or to what was saved from the 
mei'chandise so shipped on board the Otseonthe, but on the 
contrary expressly admitting and declaring that according 
to the understanding of the undersigned A. B., in equity 
and good conscience, the same is to stand affected and bound 
unto him the said C. D., in like manner as the residue of 
the said goods and merchandise which have now been laden 
at Odessa on board the ship called the Tempest, and bound 
for London, are hypothecated and assigned over by way of 
respondentia security, as the same are hereby declared to 
be hypothecated and assigned over for that end, and that 
the same are to be delivered to no other use whatsoever. 

Now the condition of the above written obligation is 
such, that if the said ship Tempest do and shall depart from 
Odessa, and sail to and arrive at London, and if the. said 
A. B. shall pay unto the said C. D., or his legal representa- 
tives, within ten days after such arrival, the full sum of 

together with a premium thereon of 
pounds per centum ; or if in the said voyage an utter loss 
of the said ship by any perils of the sea which are insured 
against under policies, a form of which is hereto annexed, 
shall unavoidably happen, and the said A. B. or those for 
whom he acts shall w;ell and truly, without delay, account 
with the said C. D., or his representatives or assigns, for 
the just salvage which shall be received from and on 
account of the said hypothecated merchandise, and shall 
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well and tmly pay or deliver the same unto Mm or tiieiii^ 
and shall not deliver the said merchandise to any other use 
whatsoever, without payment of the principal and iaterest^ 
and premium dne on this bond. Then this obligation shall 
be void, otherwise to remain in full force. 
Signed, sealed, and delivered, where no 

stamped paper is to be had, in the -A. B. (Seal.} 
presence of ) (e) 



Sea^CEH'S WaOB8> and MAgTEB'S WaOU ANP DifiBUB^^* 

MBNT8. 

MODE OF RECOVERY — STATUTORY PROVHHOHS. 

The Inland Seamen's Act, R. S. C. c. 75 — defining (s. 2) 
expressions used therein, viz.: — 

(a) The expression " ship " includes every description 
of vessel used in navigation, not propelled* by oars ; 

(b) The expression "master" includes every person, 
having command or charge of a ship, except a pilot ; 

(c) The expression " seaman " includes every person 
employed or engaged in any capacity on board any ship,, 
except masters and pilots ; 

{d) The expression " Consular officer " includes Consul- 
General, Consul, and Vice-Consul, and any person for the 
time being discharging the duties of Consul-General, Con- 
sul or Vice-Consul. 

{e) The expression '* the Minister " means the Minister 
of Marine and Fisheries ; 

(/) The expression "ship subject to the provisions of 
this Act " includes every ship registered in Canada pro- 
pelled by steam, and of more than twenty tons, registered 
tonnage, or propelled otherwise than by steam, and of more^ 
than fifty tons registered tonnage, and employed in navi- 
gating the inland waters of Cisinada above the harbour of 
Quebec, and excepting barges and soows navigating rivers 
and canals from the operation of the Act - provides, 
amongst other things, as to jurisdiction over wages, aa 
follows : — 

{e) Maolachlan on Shipping, 4th Ed., p. 991. 
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1t& Any fieamsn of apprentice belonging tb ttij ehip seamen may 
su'bject to the protisions of Vbh Att, or any penson duly 7n a sommKrr 
authorized on his behalf, may sue in a summary manner 
t)e&(Mte Miy j^dge of the Skiperior Ooult for Lower Canada, 
jilklge of tiie Beinsionib of the pea^e, judge of a ooimty eoort, 
dtip^diaty MagisHMle, polio* tei^ttrate, or «ay two 
jtMli«es of th^ pelM^e acting in or near the place a;t whioh 
the eerdce has iMtminated, or at wliich the aeaiNan or 
apprentice hae been discharged) or at which any master or 
<ewttef or other person upon whom the claim ie miade is or 
resided, fdf any amount 6f wages due to such seaman or 
iKpprentiee not eMeeding S200 o^r and above the costs of 
any p)i[jCeeding for the reoovery thereof, as soon as the 
same becomes payabie ; a»d such j«K%e, toagistrate or jus- 
tices may, upon complaint on oath made to ht«i or tbetn by 
mnth seaman or apprentice, or on his behalf, summon such sanuiMM. 
master or ownier> or other pereoB to appear before him or 
them to answer such complaint. 

81. Upon the appearance of such master or owner, or Judges may 
m default thereof, on due proof of his having been so sum- 
moned, such judge, magistrate or justices may examme 
upon the oath of The re^ective witnesses of the parties, if 
there are any, or upon the oath of either of the parties, in 
case one of the parties requires such oath from the other, 
before such judge, magistrate or justices, touching the com- 
plaint and amount of wages due, and may make such order 
for the payment thereof, as to such judge, magistrate or 
justices appears reasonable and just ; and any order made 
by such judge, magistrate or justices shall be final. 

Bd. If such order is not obeyed within twenty-four wawant oc 

. distreH may 

hours next after the making thereof, such judge, magistrate be * 
or justices may issue a warrant to levy the amount of the 
wages awarded to be due, by the distress and sale of the 
goods Bxid chattels of the person on whom such order is 
made, — paying to such person the overplus of the produce 
of the sale, after deducting therefrom all the charges and 
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»"^ expenses incurred by the seaman or apprentice in the 
making and hearing of the complaint, as well as those 
incurred by the distress and levy, and in the enforcement 
of the order. 

88. If sufficient distress cannot be found, such judge, 
magistrate or justices may cause the amount of such wages 
and expenses to be levied on the ship in respect of the ser- 
vice on board which the wages dkC% claimed, or the tackle 
and apparel thereof ; and if such ship is not within the 
jurisdiction of such judge, magistrate or justices, they may 
cause the person on whom the order for payment is made 
to be apprehended and committed to the common gaol 
of the locality, or if there is no gaol there, then to that 
which is nearest to the locality, for a term not exceeding 
three months, and not less than one month, under each 
such condemnation. 

84. No suit or proceedings for the recovery of wages 
under the sum of two hundred dollars shall be instituted 
by or on behalf of any seaman or apprentice belonging to 
any ship subject to the provisions of this Act, in any court of 
Vice- Admiralty, or in the Maritime Court of Ontario ( /), or 
in any superior court, unless the owner of the ship is insol- 
vent within the meaning of any Act respecting insolvency, 
for the time being in force in Canada, or unless the ship is 
under arrest or is sold by the authority of any such court 
as aforesaid, or unless any judge, magistrate or justices, 
acting under the authority of this Act, refer the case to 
be adjudged by such court, or unless neither the owner nor 
the master is or resides within twenty miles of the 
place where the seaman or apprentice is discharged or put 
ashore. 
If suite are ^^, If any suit f or the recovery of a seaman's wages is 

brought un- _ . , . . , i • ii ^ 

ueoessarUy instituted asfainst any such ship, or the master or owner 

before superior ° « xt- a i • i • t -ec -i- 

court. thereof, in any court of Vice- Admiralty, or in the Maritime 

Court of Ontario (g), or in any superior court in Canada, and 
it appears to the court, in the course of such suit, that the 
plaintiff might have had as etfectual a remedy for the 

(/) Now abolished, videwnte, p. 9. 
(g) Ibid, 
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recovery of his wages by complaint to a judge, magistrate 8<<». 8ga,86, 
or two justices of the peace under this Act, then the judge 
shall certify to that effect, and thereupon no costs shall be 
awarded to the plaintiff {h). 

By 56 V. c. 24 (Can.), assented to 1st April, 1893, it is 
provided as follows : — 

1. The Irdamd Waters Searnen^a Act is amended by 
adding the following section thereto immediately after sec- 
tion thirty-five : — 

"35^. The master of any ship subject to the provi- MjjJ^'jj^- 
sions of this Act shall, so far as the case permits, have the IStmZm^n^^ 
same rights, liens and remedies for the recovery of his 
wages, and for the recovery of disbursements properly 
made by him on account of the ship, and for liabilities pro- 
perly incurred by him on account of the ship, as by this Act 
or by any law or custom any seaman, not being a master, 
has for the recovery of his wages ; and if, in any proceed- 
ing in any court possessing admiralty jurisdiction in any 
of the said provinces touching the claim of a master to 
wages, any right of set-off or counter claim is set up, such 
court may enter into and adjudicate upon all questions and 
settle all accounts then arising or outstanding and unsettled 
between the parties to the proceeding, and may direct pay- 
ment of any balance which is found to be due." 

8H. The time for institutingr summary proceedings Limitatiou of 

^ *' * ® time in Bum- 

under this Act shall be limited as follows, that is to say : — mary prooeed- 

•^ ings. 

(6) No order for the payment of money shall be made 
in any summary proceeding under this Act, unless such 
proceeding is commenced within six months after the cause 
of complaint arises, or — if both or either of the parties 
happen, during such time, to be out of Canada — unless the 
same is commenced within six months after they both first 
happen to arrive or to be at one time within Canada. 

The Seamen 8 Act, 1873, R. S. C. c. 74, applicable (s. :]), 
to the Provinces of Quebec, Nova Scotia, New Brunswick, 

{h) The rule placing the question of costs in the discretion of the court 
R. 132), having the force of a statute, impliedly repeals all provisions requir- 
ing the judfi^e to certify as to oosts. Wms. & B. 464, and ante, p. 62. Admir- • 
alty has jurisdiction over all claims for wages. Smith's Ad. !rrac., 4th Ed., 
1SJ)2, p. 79. 
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— ^ ^ _ Prince Edward Island and Briiisb Columbia only, in whioh 
Act by 8. 2 the expression—- 

" The said Provinces " means the P^ravinces of Quebec, 
Nova Scotia, New Brunswick, Prince Edward Isk&d and 
British Columbia :— * 

'' Ship " includes every description of vessel used in 
navigation not propelled by oars : — • 

" Ships belonging to Her Miyesty " includes ships the 
cost of which has been defrayed out of the Consolidated 
Revenue Fund of Canada, and ships described as the pro- 
perty of Canada, by the one hundred and eighth section of 
" The British North America Act, 1867 : "— 

" Canadian Foreign Sea-going Ship " includes every 
ship registered in either of the said Provinces, employed in 
trading or going by sea between some place or places in 
Canada, and some place or places out of Canada : — 

" Canadian Home-trade Ship " includes every ship 
registered in either of the said Provinces, employed in trad- 
ing or going from any place or places in any of the said 
Provinces to any other place or places in any other of the 
said Provinces : — 

" Master" includes every person (except a pilot) having 
command or charge of a ship : — 

" Seaman " includes every person (except masters 
pilots and apprentice duly indentured and registered) 
employed or engaged in any capcu^ity on board any ship : — 

"Consular .OflScer" includes Consul-General, Consul 
and Vice-Consul, and any person for the time being dis- 
charging the duties of Consul-Qeneral, Consul or Vice- 
Consul : — 

" The Board of Trade " means the Lords of the Com- 
mitttee of Privy Council appointed for the consideration of 
matters relating to trade and foreign plantations : — 

"The Minister" means the Minister of Marine and 
Fisheries, — 
Repealing aud by which so much of " The Mercha/ni Ship- 

piiig Act, 185i" and of any Act amending the same and 
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g<oM. 04-56. judge of a county court, stipendiary magistrate, police 
magistrate or justices shall be final. 
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54» If 9uch order is not obeyed within twenty-four 
hours next after the making thereof, such judge, magistrate 
or justices, may issue a warrant to levy the amount of the 
wages awarded to be due, by the distress and sale of the 
goods and chattels of the party on whom such order is 
made, rendering to such party the over-plus (if any 
remains) of the produce of the sale, after deducting there- 
from all the charges and expenses incurred by the seaman 
or apprentice in the making and hearing of the complaint, 
as well as those incurred by the distress and levy, and in 
the enforcement of the order. 



If Bufflotont 
distreaa not 



55. And in case sufficient distress cannot be found, 

M."s.^Aot B.se8,^^^^ J'^^S®* magistrate or justices may cause the amount 
of such wages and expenses to be levied on the ship in 
respect of the service on board which the wages €u:e claimed, 
or the tackle and apparel thereof ; and if such ship is not 
within the jurisdiction of such judge, magistrate or justices, 
then they may cause the party on whom the order for pay- 
ment is made to be apprehended and committed to the 
common gaol of the locality, or if there be no gaol there, 
then to that which is nearest to the locality, for a time not 
less than one, nor more than three months, under each 
such condemnation. 



nestrictloDB 
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56. No suit or proceedings for the recovery of wages 
under the sum of two hundred dollars shall be instituted by 
or on behalf of any seaman or apprentice belonging to any 
ship registered in either of the said Provinces in any court 
of Vice-Admiralty, or in any superior court of record in 
either of the said Provinces, unless the owner of the ship is 
insolvent within the meaning of any Act respecting insol- 
vency for the time being in force in Canada, or unless the ship 
is under arrest or is sold by the authority of any such court 
as aforesaid, or unless any judge, magistrate or justices, act- 
ing under the authority of this Act, refer the case to be 
adjudged by such court, or unless neither the owner nor 
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the master is or resides within twenty miles of the place ^•^^'^ 
where the seaman or apprentice is discharged or put 
ashore. 

57. If any suit for the recovery of a seaman's wages is broogbt^- 
instituted against any such ship or the master or owner g^l^^"^^ 
thereof, in any court of Vice-Admiralty or in any court of SSteu?' ^^ 
record in either of the said Provinces, and it appears to the p^**"***- 
court, in the course of such suit, that the plaintiff might 

have had as effectual a remedy for the recovery of his 
wages, by complaint to a judge of the sessions of the 
peace, judge of the county court, stipendiary magistrate, 
police magistrate, or two justices of the peace under this 
Act, then the judge shall certify to the effect, and there- 
upon no costs shall be awarded to the plaintiff (a). 

58. No seaman belonging to any Canadian foreign no Beaman to 
sea-going ship, who is engaged for a voyage or engage- Jjjjjjj^^o^ 
ment which is to terminate in either of the said provinces gj^^jg^ 
shall be entitled to sue in any court abroad for wages, m. S a. s. i90. 
unless he is discharged with such sanction as herein 
required, and with the written consent of the master, or 

prove such ill usage on, the part of the master or by his 
authority, as to warrant reasonable apprehension of danger 
to the life of such seaman if he were to remain on board ; 
but if any seaman on his return to either of the said pro- 
vinces prove that the master or owner has been guilty of 
any conduct or default which but for this enactment would 
have entitled the seaman to sue for wages before the ter- 
mination of the voyage or engagement, he shall be entitled 
to recover in addition to his wages such compensation not 
exceeding eighty dollars as the court hearing the case thinks 
reasonable. 

f%1^. Every master of a ship registered in either of the S^T^^to h 
said provinces, shall so far as the case permits, have the «jjae remedies 
same rights, liens and remedies for the recovery of his jj*™^*, 191 
wages, which by this Act or by any law or custom any sea- 
man, not being a master, has for the recovery of his wages, 

(a) See note p. 271, ante. 
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idofc ut, 125. and if^ in any proceeding in any court of Vice- Admiralty ^ 
or court possessing Admiralty jurisdiction in either of the 
said Provinces touching the claim of a master to wages 
any right of set-off or counter claim is set up, it shall be 
lawful for such court to enter into and adjudicate upon all 
questions and to settle all accounts then arising or outstand- 
ing and unsettled between the parties to the proceeding, 
and to direct payment of any balance which is found to be 
due (h). 

Limitation of iiSm The time for instituting summary proceedings 
mary prooeed- under this Act, shall be limited as follows, that is to* 

ingB: 

say : — 

No order for the payment of money shall be made 
in any summary proceedings under this Act, unless such 
proceeding is commenced within six months after the 
cause of complaint arises ; or if both or either of the 
parties happen during such time to be out of either of the 
said provinces, unless the same is commenced within six 
months after they both first happen to arrive or to be 
at one time within either of the said provinces. 

128* Nothing in this Act shall authorize or justify the 
execution of any warrant or process of any justice of the 
peace within the jurisdiction of any court of Vice- Admir- 
alty in either of the said provinces, unless such execution 
has been previously authorized by the judge of such court 
of Vice-Admiralty (c). 

Although the agreement engaging the crew of a ship is 
not in writing, or not in the authorized form, it is binding 
and provable in favour of the seamen, but inadmissible 
in evidence for the owner or master against him (d). 

Any seaman may bring forward evidence to prove the 
contents of any agreement under either of the Acts 
referred to or otherwise to support his case, without pro- 

(b) See amendment as to Inland Waters, ante, p. 271, and as to M. S. A. 
(Imp.)f pottt p. 280. 

(c) Substitute "Colonial Court of Admiralty," for "Vice- Admiralty," 
vide anUj p. 180 ; see, also, The Canadienne, 6 Q. L. R 91. 

id) Maude & Pollock, 4th Ed., 196, fwU {e). 
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All the foregoing statutes provide for the engagement 
o£ seamen by articles of agreement in the form there 
prescribed with provision as to rate and payment of wages^ 
etc., but the High Court (Eng.), and, by force of the 
Colonial Courts of Admiralty Act, the Exchequer Court 
of Canada has "jurisdiction over any claim by a seaman 
of any ship for wages earned by him on board the ship» 
whether the same be due under a special contract or 
otherwise" (g), 

A seaman has a maritime lien on ship and freight for 
wages earned by him on board the ship (A). 

His legal remedy for recovery of wages due is either 
by action in revn (i) upon the lien, in which the ship may 
be arrested by the court ; or by action in personam insti- 
tuted in Admiralty or other courts against the master, or 
owners, or both (j), or against a part owner (A). 

A decree was made in personam, against a part owner 
for a proportionate part of the wages sued for {I). 

Mariner s wages have priority over persons with a 
possessory common law lien up to the time of the begin- 
ning of such lien (m). 

The maritime lien for damages arising out of damage 
done by a foreign vessel in a collision for which she is to 
blame, takes precedence of the maritime lien of the seamen 
for wages earned by them since the collision on board 
such vessel (n). 

If the ship on board which the wages have been earned 
is lost, and insured, it has been held that the seamen are 
entitled to be paid out of the insurance money, on princi- 
ples of equity (o). 

{g) A. a Act, 1861, (Imp.) 8. 10. 

{k) Tkt Rdianee, 2 W. Rob. 122; The Madonna D'Jdra, supra; The 
Neptune, 1 Ha«g. 238; The Sidney Cove, 2Dod8. 13 ; The Oolubchick, 1 W. Rob. 
148. 

(t) The Neptune, supra, 

ij) Abbott on Shipping, 13 Ed. 644 ; Bayley v. Grant, 1 Salk. 33; The Jack 
Park, 4 C. Rob. 811 ; Davw v. Rotch, Mareden's Rep. 20. 

{k) Ragg V. King, 2 Stra. 858. 

{I) Rawlinson v. Pagan, Marsden's Rep. 269. 

(m) The Immaeolata Coneezione, 9 P.* D. 87. 

(n) The Linda ^Flor, Swa. 809 ; The Elin, 8 P. D. 39, 129 C. A. 

(o) In re Dawson, 17 L. T. Bankruptcy, 100 (1861). 
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Wrongful Dismissal. — In a wages case the court has 
jurisdiction to entertain a claim by a seaman for compen- 
sation in the nature of damages for wrongful discharge 
before the term of his engagement has expired ; (p) also in 
the case of the wrongful dismissal of a m€kster {q). 

In an action by a seaman for breach of the stipulations 
in his agreement for service, the Admiralty Division (Eng.) 
in addition to the compensation provided by the M. S. Act, 
1854, can award general damages for breach of the agree- 
ment, and for hardships incurred by the seaman through 
the vessel being employed for purposes other than those 
contemplated by the agreement (r). 

In iixing upon a quantuTrt meruit where the master of 
a vessel claimed wages, the time during which he had been 
kept out of them was taken into consideration (s). 

In a case where a ship having been damaged by colli- 
sion, and the seamen were idle all winter during repaira, 
the seamen were in the Vice-Admiralty Court, Quebec, 
held not entitled to wages during that period (t). 

Profit of a voyage in the nature of wages may be 
recovered as wages (u). 

Where a seaman has agreed with the master of a 
British ship forf payment of his wages in British sterling or 
any other money, any payment of, or on account of, his 
wages, if made in any other currency than that stated in 
the agreement shall, notwithstanding anything in the 
agreement, be made at the rate of exchange for the money 
stated in the agreement for the time being current at the 
place where the payment is made {v), 

Skipmaster*8 [Disbursements and Liabilities, — It was 
held by the House [of Lords, May 27, 1889, in the case 
of Hamilton v. Baker (w), reversing the decision of the 

(/>) Tke Great EoMtem, L. R. 1 A. & E. 384 ; The BUumg, 3 P. D. 36. 

{q) The W. B. HaU, 8 C. L. T. 169. 

(r) The Juatitia\l2 P. D. 146. 

{$) The Providence, 1 Hagg. 893. 

(0 The NormanUm, Que. Rep. (1877) p. 30a 

(u) The Frederick, 6 0. Rob. 8. 

(v) 62 & 63 V. (Imp.) c 40, ■. 4. 

(tc) The Sara, 14 A. C. 209. 
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Court of Appeal {x), and over-ruling The Glentanner, Sw. 
415; The Mary Ann,L.K 1 A. & K 8; The Feronia.li. R 
2 A. & E. 65; and The Ringdove, 11 P. D. 120, that The 
Admiralty Court Act, 1861, does not give the master a 
maritime lien on the ship for disbursements. Since the 
date of that decision an Act has been passed pro\iding 
that : — 

"Every master of a ship and every person lawfully 
acting as master of a ship by reason of the decease or in- 
capacity from illness of the master of the ship, shall, so far 
as the case permits, have the same rights, liens, and reme- 
dies for recovery of disbursements properly made by him 
on account of the ship, and for liabilities properly incurred 
by him on account of the ship,as a master of a ship now has for 
the recovery of his wages ; and if, in any proceeding in any 
court of Admiralty or Vice-Admiralty, or in any County 
Court having Admiralty jurisdiction touching the claim of 
a master, or any person lawfully acting as master to wages 
or such disbursements or liabilities as aforesaid, any right 
of set-off or counter-claim is set up, it shall be lawful for 
the court to enter into and adjudicate upon all questions, 
and to settle all accounts then arising or outstanding and 
unsettled between the parties to the proceedings and to 
direct payment of any balance which is found to be 
due " (y). 

And a similar Act has been passed by the Parliament of 
Canada as to the Inland Waters, vide ante, p. 271. 

Upon the foregoing Act (Imp.) it has been held that 
where a ship has been chartered by the owners, and the 
charter party provides that the charterers shall pay for 
all the coals, port charges, pilotages, agencies, and commis- 
sions, the master has no statutory lien on the ship for coals 
and other necessaries to be provided by the charterers. An 
expenditure therefor by the captain is not " a disburse- 
ment properly made by him on account of the ship " within 
the meaning of the Act. In such circumstances the master 
has no lien on the freight inasmuch as a lien on the freight 

(x) 12 P. D. 158. 

(y) 52 & 53 V. (Imp.) o. 46, a. 1 (aflsented to 26th August, 1889). 
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depends upon the liability of the ship to attachment for the 
same debt (z). 

The master of a vessel registered at Winnipeg, in the 
province of Manitoba, and trading on lake Winnipeg, had 
in the yeai-s 1888-1890 no lien upon the vessel for wages 
•earned by him as master. And even if such lien existed 
there was no court in Manitoba in which it could be 
enforced (a). 

The master of a vessel should render an account before 
bringing an action, otherwise costs of action may go 
against him (6). 

A masters wages may be forfeited by disregarding 
positive orders of the owners (c). 

The statutes contain provisions for the protection of 
seamen against their own improvidence, and against imposi- 
tion by others, i^ter alia : — 

No seaman engaged under the Seamen* 8 Act, 1873, 
for any ship registered in either of the said provinces, shall 
"by any engagement made in either of the said provinces, 
forfeit his lien upon the ship, or be deprived of any remedy 
for the recovery of his wages to which he would otherwise 
have been entitled ; and every stipulation in any agreement 
made in either of the said provinces inconsistent with any 
provisions of the Act, and every stipulation by which any 
seaman consents to abandon his right to wages in the case 
of the loss of the ship, or to abandon any right which he 
may have or obtain in the nature of salvage, shall be 
wholly inoperative ; but this shall not apply to the case of 
Any stipulation made by the seamen belonging to any ship 
which, according to the terms of the agreement, is to be 
-employed on salvage service, with respect to the remunera- 
tion to be paid to them for salvage services, to be rendered 
by such ship to any other ship or ships. R. S. C. c. 74, s. 45. 

And no wages due or accruing to any seaman or appren- 
tice belonging to any ship registered in either of the said 

{z) Morgan v. Castlegate S. S. Co. (Lim.) (H. L.). 62 L. J. Ad. 17 (1893). 

(a) Bergman v. The Slip Aurora^ 3 £. C. R. 228. 

(6) The Fleur de Lis, L. R. 1 Ad. 49. 

(c) The Huron, 6 C. L. T. 127. 
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provinces, shall be subject to attachment from any court ; 
and every payment of wages to any such seaman or appren- 
tice shall be valid in law, notwithstanding any previous sale 
or assignment of such wages, or of any attachment or 
incumbrance thereon ; and no assignment or sale of such 
wages or of salvage made prior to the accruing thereof 
shall bind the party making the same ; and no power of 
attorney or authority for the receipt of any such wages or 
salvage shall be irrevocable. R. S. C. c. 74, s. 80. 

The law in the United States contains similar pro- 
visions {d). 

After a claim has been reduced to a judgment the 
amouut may, according to the practice of the Admiralty 
Division, be paid out to the solicitor if he is authorized in 
writing to receive it (e). 

Tlie sections just quoted, 45 &. 80, R. S. c. 74, are not 
reproduced in The Irdand Waters Seamen* a Act 

The master of a foreign ship has a right to sue for his 
wages in British Admiralty Courts, although by the law of 
his flag he may have no lien upon the ship or freight for his 
wages, the question being one of remedy, and therefore 
governed by the lex fori. But any question as to the con- 
tract must be determined either by the law of the place 
where the contract is made, or by the law of the flag (/). 
It would seem that the court now has power to give effect 
to the municipal laws of a foreign state in favour of a sea- 
man so far as they relate to the contract and not to the 
remedy, not applying merely the general maritime law (g). 

Both masters and seamen have six years in which to 
bring suit in Admiralty (h), except in Canada, as specially 
provided in Dominion Statutes. Vide R. S. C. c. 137, s. 14,. 
s-8. 5, and ante, p. 9. 



A treaty between Great Britain and the United States 
respecting Merchant Seamen deserters, signed at Wash- 

(d) The John E, ffolbrook, 7 Benedict, 356. 
(«) Wms. & B. 301 ; Coote, 2nd Ed., 130, 290. 
(/) Wro«.&B. 201. 

ig) A. C. Act, 1861, s. 10 ; Tlie Union, Lush. 202. 
(h) Wms. & B. 207. 
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Ownership, Possession, Restraint. 

Before the A. G. Act, 1861, Admiralty only had juris- 
diction to decide questions of title or ownership of a 
ship, or the proceeds of a ship remaining in the registry, 
when such questions arose in a cause of possession, salvage, 
■damage, wages, or bottomry ( j). 

But the 8th section of that Act extended the jurisdic- 
tion to the deciding of all questions arising between the 
■co-owners, or any of them, touching the ownership, pos- 
session, employment, and earnings of any ship registered 
in any port in England or Wales (for which " Canada " is 
here to be substituted as to the jurisdiction of the 
Exchequer Court as a Colonial Court of Admiralty, (see 2 
Col. Cts. Ad. Act, 1890, p. 179, ante),— or any share there- 
of and to the settling of all accounts out standing and 
unsettled between the parties in relation thereto, with power 
to direct the ship or any share thereof to be sold, and to 
make such order in the premises as to the court should 
seem fit. 

Where a ship is wrongfully detained, the ship itself 
may be arrested and proceeded against, and a decree ob- 
tained restoring it to the owner's possession, and the court 
will enquire into the validity of an alleged sale, or concern- 
ing any other circumstances which affects the rights of 
property in the ship (k). 

In the case of a sailing yacht of 3 tons, unregistered, a 
co-ownership action was dismissed, by the Maritime Court 
of Ontario (I), 

The court inclines against dispossession and requires 
the plaintiffs claim to be clearly proved (m). ' 

The court had even when its jurisdiction was more 
restricted, authority to decree possession of a vessel to the 
owner who has been deprived of it by force or fraud (n). 

CO 3 & 4 V. c 65 8. 6. 

{k) The ElizA Camith 1 Spk. 86 ; The Empress, Sw. 160 ; The GUuffow, Sw. 
145 ; The Victor, 18 L. T. N. S. 21 ; The Margaret MUcheU, Sw. 882 ; The 
Auittralia, Sw. 486 ; The Bonita, Lush. 252; The Horloek, 2 P. D. 248 ; The 
Hose, L. R. 4 A. ft £. 6. 

(Z) The Hector, 24 U. C. L. J. 281. 

(m) The Victoria, Sw. 408 ; 5 Jur. N. S. 204. 

(n) The Beatrice otherwue The Rappahanaek, 86 L. J. Ad. 9. 
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Where there are several owners of a ship, and the 
majority in interest wish to send her upon a voyage, 
and the minority have possession of the ship and decline to- 
let her go, the majority may arrest the ship and proceed for 
a decree of possession to enable them to send her upon the- 
voyage (o). 

But the plaintiffs may be compelled to give security for 
the safe return of the ship to an amount sufficient to cover 
the value of the shares of the minority {p). 

The minority on the other hand may bring an action of 
restraint against the majority, arrest, and detain the ship 
until security is given for her safe return (9). 

The court will entertain actions by part owner or 
owners against co-owners to prevent them from damaging 
their rights or interests (r). 

Restraint — In an action of restraint by the owner 
of 2/64th shares fikgainst the other owners he obtained 
bail (8). 

Where there is an equal division of voices and interests- 
as to undertaking a particular voyage or adventure, 
Admiralty Courts in the United States have decreed a sale- 
of the ship {t). 

In England a change of possession upon petition of the- 
minority of interest has been refused (u). 

The Admiralty Courts Act, 1861, s. 9, empowers the- 
court in suits between co-owners to direct the sale. But it- 
will not exercise the power of sale conferred upon it 
by ordering the sale of a ship, unless a part owner 
— whether he be the owner of a minority or majority of 
shares — makes a very strong case, and in the opinion of 

(o) The New Draper, 4 Rob. 287 ; The Kent, Lush 495 ; The Elizabeth and 
Jane, 1 W. Rob. 282 ; The Idas, Br. and Lush, 68. 

(p) The ApoUo, 1 Hagg. 906. 

{q) Haly v. Goodson, 2 Mer. 77 ; The Vindobala, 13 P. D. 42. 

(r) Abbott on Shipping, ISth Ed. 88, 147, 740. 

{$) The England, 12 P. D. 32 ; Oroff A. Bemitorff, 2 Spk., 30 ; The 
Falcon, 6 P. D. 169. 

(0 Skrime v. The Sloop Hope, Bee. 2 ; The Brig Seneca, Gilpin 10. 

(u) See The Valiant, 1 W. Rob. 64 ; The Egpptienne, 1 Hagg. 346 n ;. 
The Elizabeth and Jane, 1 W. Rob. 278. 
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the court the sale will be to the advantage of all the 
owners (v). 

In Buch actions the shares of the plaintifb may be 
appraised, and before a sale by auction is ordered, the 
defendants are given the option of purchasing such shares 
at the appraised value (w). 

Ovniership. — It was held that the provisions of the 
M. S. Act would not prevent property in a ship from passing 
to the assignee in insolvency, under the Insolvency Act, 
1876, Canada (x). 

In England the Admiralty Division will appoint a 
receiver in a co-ownership suit where circumstances exist, 
which, in the opinion of the court, render such a course 
just and convenient (y). 

In actions of possession, if the ship is foreign, notice of 
the action must be served on the consular officer of the 
State to which she belongs (z), before a warrant for her 
arrest will issue. 

It is with the greatest reluctance that the court 
adjudicates in suits of possession where foreigners alone 
are concerned (a). 

But the Admiralty Division in England has juris- 
diction to, and will, on the intervention of the repre- 
sentative of a foreign State, or by consent of the parties, 
entertain a cause of possession or mortgac^e of a foreign 
ship belonging to such State, so far as to ascertain 
the true position of the claimants and the nature of 
their title, and will, where it is for fche advantage of the 
parties, order a sale of the ship (6). 

All courts having Admiralty jurisdiction in any of Her 
Majesty's Dominions have power to remove the master of a 
ship upon application by the owner, being within the juris- 

{v) The Marion, 10 P. D. 4. 

(it) Wma. k B. 28. 

(x) Jones V. Kinney, 11 S. C. R. 708. 

iy) The AmpthiU, 5 P. D. 224. 

{z) Rule 37, p. 27, ante. 

(a) The Grqff A. Bematorf, 2 Spinka, 80. 

(b) The EvangelUtria, 46 L. J. Ad. 1 ; 8 Asp. N. S. 264 ; 85 L. T. 410 ; 25 
W. R. 255. 
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diction of the court, or by the part-owner or consignee, or 
by the agent of the owner, or by any certificated mate, 
or by one third or more of the crew of such ship, and upon 
proof on oath to the satisfaction of the court that such 
removal is necessary. And the court may appoint a new 
master (o). 

The fact that a master of a ship is also a part-owner, 
does not aifect the construction of the contract under which 
he is master, as to the question of dismissal (d). 

In actions of possession in Admiralty the master of a 
ship who retains possession against the will of the owners 
may be dispossessed. Where the master is not a part-owner, 
the court will order him to deliver up possession whenever 
the majority of the owners are unwilling that he should 
retain possession ; where the master is a part owner the 
court usually requires some special reason to be shown for 
his removal, but even in this case will usually remove him 
on the application of the majority without inquiring 
minutely into the causes of their dissatisfaction (e). 

If during the progress of a voyage the master of a 
Canadian foreign sea-going ship, or of an inland ship is 
superseded, quits the ship, or is succeeded in command, he 
is to deliver to his successor the ship*s certificate of registry 
and documents relating to the navigation of the ship and 
to the crew which are in his custody, under the penalty 
there mentioned ; and his successor should, in case of said 
sea-going ships, enter in the log book a list of the docu- 
ments so delivered to him (/). 

The master of a vessel has no power to sell her so as to 
affect the insurers, except under circumstances of stringent 
necessity; such circumstances as after sufficient examination 
of her condition, after every exertion in his power, within 
the means at his disposal, to extricate her from peril, or to 
raise funds for her repair, leave him no alternative but to 
sell her as she is (g), 

(c) M. S. A. 1854, 8. 240. 

(d) Guildford v. Anglo-French Steamship Co., 9 S. C. R. 308. 

(e) Wms. k B. 23. 

(/) R. S. 0. c. 74, 8. 105 ; Ibid. c. 75, b. 29. 

{g) The Cobequid Marine Insurance Co. and Bartoauz, L. R, 6 P, C. 319. 
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MORTGAGES. 

By an Act to improve the practice and extend the juris- 
diction of the High Court of Admiralty of England it was 
provided that whenever any ship or vessel shall be under 
arrest by process issuing from the said High Court of Ad- 
miralty or the proceeds of any ship or vessel having been 
so arrested shall have been brought into and be in the 
registry of the said court, in either such case the said court 
shall have full jurisdiction to take cognizance of all claims 
and causes of action of any person in respect of any mort- 
gage of such ship or vessel, and to decide any suit instituted 
by any such person in respect of any such claims or cause of 
action respectively (h). And by another Act, also to extend 
the jurisdiction and improve the practice of the High Court 
of Admiralty, it was further provided that the High Court 
of Admiralty should have jurisdiction over any claim in 
respect of any mortgage duly registered according to the 
provisions of The Merchant Shipping Act, 1854, whether 
the ship or the proceeds thereof were under the arrest of 
the said court or not (i). This latter provision was adopted 
by the Parliament of Canada by 51 V. c 39, as to Ontario 
which enacted that the Maritime Court of Ontario should 
have jurisdiction .over, any claim in respect of any mortgage 
upon any ship or vessel now or hereafter duly registered 
in the province of Ontario, whether the ship or vessel, or the 
proceeds thereof, be under arrest of the court or not; and 
that the jurisdiction thereby conferred might be exercised 
by proceedings in rem or in personam. 

The rights of mortgagees were protected by The Mari- 
time Court Act for Ontario (j), s. 14, s-ss. 5 & 6, as 
follows : — 

" No right or remedy in rem given by this Act only 
shall be enforced as against any subsequent bona fide pur- 
chaser or mortgagee of a ship, unless the proceedings for 
the enforcement thereof are begun within ninety days from 
the time when the same accrued : 

(h) 3 & 4 V. a 65, s. 3 p. 103, ante ; Maclachl&n's Merchant Shipping, 4th 
Ed. 52. 

(0 A. C. Act, 1861, 8. 11, p. 196, anU. 

(j) R. S. C. c. 137. 
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" No right or remedy in rein given by this Act, except 
a right or remedy in rerri for the wages of seamen and 
other persons employed on board a ship on any river, lake^ 
canal or inland water, of which the whole or part is in the 
province of Ontario, shall be enforced as against any bon^ 
fide mortgagee under a mortgage duly executed and regis- 
tered prior to the first day of October, one thousand eight 
hundred and seventy-eight." 

As to which provisions of The Maritime Court Act, it is 
enacted by The Admiralty Act, 1891, ante, p. 9. that they 
shall apply to any proceedings instituted in the registry of 
any Admiralty district in the province of Ontario." 

A mortgage of a ship should be in the form prescribed 
by statute, and registered with the registrar of shipping at 
the port at which the ship is registered (k). A power of 
sale is incident to the mortgage (I) ; but a power of sale ia 
not essential to a mortgage (m). 

The mortgagor retains all the rights and powers of 
ownership subject to the mortgage, and all his contracts re-^ 
lating to the ship will be valid, provided he does not impair 
the security of the mortgagee (n). 

Where a beneficial chai'ter-party has been entered into- 
by a mortgagor in possession, the mortgagee cannot objeet 
to its being carried out, simply upon the ground that the 
efiect of carrying it out will be to remove the ship out of 
the jurisdiction of the court, and to render it difficult for* 
him to enforce his mortgage security (o). 

By virtue of s. 11, above cited, of the Admiralty Act,. 
1861, a registered mortgagee can institute an action and 
have the ship arrested and detained until bail be given to> 
the amount of his claim. The jurisdiction thus conferred 
may be exercised in rem, or in personam ( p). It is confined 
to registered mortgages (q), 

{k) R. S. C. c. 72, pt. 3 ; M. S. A. 8. 66. 

(0 R. S. a c. 72, 8. 73 ; M. S. A. s. 71. 

(m) Dickexiflon v. Kitchen, 8 El. & BL 789. 

(n) R. S. C. c. 72, s. 36 ; Ck>lliii8 v. La^iport, 34 L. J. Ch. 196. 

(o) The Fauchon, 5 P. D. 178. 

(p) 24 V. c. 10, 8. 86. 

{q) Ibid, 8. 11. 

H.A.A. — 19 
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As a jg^neral rule the court exercises its jurisdiction by 
selling the ship to meet the claim of the plaintiff (r). 

The jurisdiction as to mortgages not so registered is 
only exercised where the ship is under arrest or the pro- 
ceeds in court {/*). 

Aliens. — It has been held that there is nothing in the 
"M. S. Act to prevent an alien from being a mortgagee of a 
British ship {t). 

The mortgagee is not by reason of his mortgage to be 
deemed to be the owner of a ship (u). But he may take 
possession on default, and to enable him to do so may pay 
«k claim to obtain the release of the ship as in the followino^ 
case: — 

The plaintiffs were mortgagees of 48-64th shares.^ The 
master having brought an action in rem against the vessel 
and arrested her, the plaintiffs paid the amount of his 
claim in order to obtain her release, and to enable them to 
take possession under their mortgage. The plaintiflb then 
sued defendants, the owners of the 16-64th shares, to 
recover the amount paid to the master, and it was held 
that as the mortgagor and the other co-owners were sever- 
ally liable for the disbursements paid by the master, and as 
the plaintiffs could not obtain possession of their shares as 
long as the vessel was under the arrest of the court they 
were entitled to recover from the defendants the amount 
paid by them (v). 

Under the M. S. Act, 1854, and the 3rd section if. 8, 
Amendrrient Act, 1862, the court will look behind the 
register to the real character of transactions between 
co-owners, and treat as a mortgage that which is on the 
face of it, an absolute transfer, if it should appear that 
such was the intention of the parties (w), 

(r) The Fairlie, 37 L. J. Ad. 66. — The Evangelistria, ubi tupra, 
(*) 3 & 4 V. 0. 66 8. 3, p. 193/ The Dotcthorpe, 2 W. Rob. 80 ; The Forti- 
tude, Ibid, 222 

(0 Comstock y. Harris, 13 O. R. 407. 

(tt) R. S. C. 0. 72, s. 36 ; M. S. Act, b. 70. 

(v) The Orchu, 15 P. D. 88 C. A. 

(w) The InwUfaUefi, 1 A. & £. 72. 35 L. J. Ad. 110 ; 2 Asp. 470. 



Mortgage, 291 

A mortgagee not in possession is not enabled to main- 
tain an action of restraint by s. 70, M. S. Act (x). 

Priority. — The claim of a mortgagee, whether in posses- 
sion or not, ranks below the claims of persons having mari- 
time liens on the mortgaged ship for bottomry, salvage^ 
damage, wages, or master's wages and disbursements (y). 

A person having a possessory lien for work done to 
the ship by order of the mortgagor in possession can hold 
same as against a mortgagee (z). 

A registered mortgage is entitled to take precedence of 
a claim for necessaries or repairs (a) 

By the sale of a ship under execution in suction in j>er- 
sonara, the purchaser acquires only such title as the parties 
to the action possessed; and the judgment though of a 
fpreign court (viz., at New Orleans) was held not binding 
on the mortgagees or on the courts in England (6). 

The claim of a registered mortgagee is entitled to pre- 
cedence of a claim for damage to cargo under the 6th section 
of A. C. Act, 1861 (c). 

Where there are several mortgages they take priority 
inter ae according to the order of time in which they are 
recorded (d). 

Unregistered mortgages are good as against every one 
except registered transferees or mortgagees, but will be 
postponed to a registered mortgage even although the 
latter was made at a later date (e). 

A registered mortgagee may, according to the practice 
of the High Court (Eng.) in Admiralty, claim a foreclosure ; 

(x) The InnUfaUeUf tupra, 

(y) The BM BuecUueh, Moo. 7 P. C. C. 267-281 ; The Mary Jym, L. R. 1 
A. ft £. 8 ; The Feronia, L. R. 2 A. & E. 65. 

(z) The Sherhro, L. J. Ad. 28 ; 7%e Smannah Thrift, 4 Asp. 254. 

(a) The ffeinrieh Bjom, 10 P. D. A. C. 44, overruling The Ella A. Clark, 
Br. k L. 32. 

(b) Simpeon ▼. Pogo, 29 L. J. o. 657 ; Seeuaii the judgment had been in 
rem. Castrique v. Imrie, 90 L. J. O. P. 177. 

(c) The Pieve Superiore, L. R. 5 P. 0. 482. 

{d) R. a C. c. 72, 8. 85, post ; M. S. A. a. 69 ; Coombes v. Mansfield, 
24 L. J. Chy. 618. 

{e) Keith v. Burrows, L. R. 1 C. P. D. 722 ; Wilaon ▼. Wilson, L. R. 14, 
Eq. 32. 
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e. gr,, where such a mortgagee of -^ shares of a British 
ship claimed a decree of foreclosure, or in the alternative a 
sale of the mortgaged shares, and the mortgagor appeared 
as defendant, but made default in pleading, the court 
ordered that the defendant should be precluded from all 
equity of redemption in the mortgaged shares unless the 
amount due on the mortgage was paid within a month (/). 
A mortgagee of a ship decreed in a salvage action to 
be sold, was allowed by the court, on application, to bid aa 
a purchaser at the sale ((/). 

Pilotage. 

Claims for pilotage may be enforced in Admiralty (A). 

A pilot is a mariner, and as such may sue for his wages 
in Admiralty (?)• 

The court might moderate or supersede extortionate 
contracts made under pressure of necessity arising out of 
the situation of a vessel at sea (j). 

No pilot is bound to go on board a vessel in distress to 
render pilot service for mere pilotage reward ; if he did 
take charge of a vessel so circumstanced he would be 
entitled to a salvage remuneration (k). 

Under Tfie Vice-Admi/ralty Courts Act, 1863, (now 
repealed) those courts had jurisdiction over "claims in 
respect of pilotage." Sec. 10, s-s. 3. 

By section 57 of The Pilotage Act of Canada, the 
employment of a pilot is not compulsory (I). 

Pilots and pilotage in Canada are under the department 
of the Minister of Marine and Fisheries (m). 

The Act provides against a pilot being taken to sea 
without his consent, or beyond the limits for which he is 

(/) The Buttermere, Wnu. & B. 99 n. 

{q) The Wilsons, 1 W. Rob. 172. 

{h) The Nelson, C. Rob. 227 ; The Benjamin Franklin, ib. 350 ; The Beey 
2 Dods. 498 ; The Dowthorpe, 2 W. Rob. 73 ; The Phabe, htuaH's Rep. (L. G.> 
60. 

(t) Ro88 V. Walker, 2 WilA. 264. 

(j) The Nelson, sup.; see also The Aeolus, L. R. 4 A. & E. 29. 

(A) TheFrederiek, 1 W. Rob. 17. 

[I) R. S. G. c. 80, and see The Wavelet, Y. A. D. 34. 

(m) 55-56 V. c. 17, Schedule. 
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licensed, and for compensation to him in case of breach of 
that provision {n). 

Effect was given to this provision by the Vice-Admiralty 
Court of Quebec, the court at the same time considering 
bow far the provision wbs or was not repugnant to section 
557, M, S, Act (Imp.) (o). 

Towage. 

Towage is one of the matters specified in s. 6 of 3 & 4 V. 
<5. 65, p. 193, anie, it having been thereby enacted that the 
Higli Court of Admiralty (now the Admiralty Division of 
the High Court, Eng.), should have jurisdiction to decide 
all claims and demands whatsoever (as there enumerated) 
inter aZia, "in the nature of towage." This subject of 
jurisdiction was described in The Vice- Admiralty Courts 
Act, 1863, now repealed as " Claims in respect of Towage." 

It has recently been decided that the provision first 
named gave no maritime lien. 

An action was brought in the Chancery Division by a 
holder of mortgage debenture bonds of a company on 
behalf of himself and the other holders of like bonds, for 
the realization of their securities, and a receiver was 
appointed, and an order made for winding up the company, 
and official liquidator appointed. The owners of four steam 
tugs, creditors of the company, asked for a declaration 
that they were entitled to a lien for towage services upon 
the vessels of the company, and to be paid their claims in 
full, with costs out of the proceeds of sale of the vessels of 
the company. It appeared that the services rendered were 
ordinary towage of the vessels in and out of the harbour, 
and for accelerating their speed. Held (following opinions 
expressed in The Henrich Bjorn, 11 App. Cas. 270), that 
the Act, 3 & 4 V. c. 65, s. 6, did not create a maritime lien 
for ordinary towage services rendered to a ship, not in 
the nature of salvage. Jurisdiction as to towage existed 
before that Act, but with no maritime lien ( p), 

(n) R. S. O. o. 80, B. 39. 

(o) The Farewell, 7 Que. L. R. 380 ; 2 Cartwright, 378. 
(p) Wefitrup V. Great Yarmouth Steam Carrying Co., L. R. 43 C. D. 241 ; 
The Sara, 14 App. Cas. 209. 
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Where there is necrligence in the performance of tow- 
age services resalting in the loss of the vessels to which 
the service is being rendered, the owners of the tugs are 
liable {q). 

The owners of a steamship were held bound by a tow- 
age contract entered into by a person employed by them 
to superintend — (although not the master) — the towage of 
the vessel in sections, it bein^ too large to pass through the 
canals on the course to its destination, and a judgment for 
the tug owners upon proceedings in rem was upheld by 
the Supreme Court. For report of judgment on appeal by 
the Registrar of that court see CasseFs Dig. 1875-1893, 
p. 522 (r). 

Services begun as towage may become salvage ser- 
vices («). 

A tug has the right to cast off her tow in stress of 
weather when the latter is overrunning her (t). 

Necessaries. 

By 3-4 V. c. 65, s. 6, p. 1 93, ati^c, jurisdiction was conferred 
upon the High Court of Admiralty to decide all claims and 
demands whatsoever for necesoaries supplied to any foreign 
ship or seagoing vessel ; and by 24 V. c 10, s. 5, p. 195, ante, 
that jurisdiction is over any claim for necessaries supplied to 
any ship elsewhere than in the port to which the ship be- 
longs, unless it is shown that at the time of the institution 
of the cause no owner or part owner of the ship is domiciled 
in England or Wales. These two statutes are to be read 
in pari materia (u). 

The following things have been held to be necessaries : 
Cables and rigging, lite Sophie, 1 W. Rob. 368 ; clothing 
for the crew, The Feronia, L. R. 2 Ad. 65, 37 L. J. Ad. 60 ; 
a screw propeller for a steamship, The Hecla, 1 Spk. 441 ; 

{q) Seweil ▼. British Ck)lumbia Towing and Transportation Ca, 9 S. C. 
Rep. 529. 

(r) The Athahasea, Canadian Padfio Ry. Co. ▼. Xeelon, 5 C L. T. 600, 
and Cassers Dig. supra. 

(«) Vide ante, p. 217 ; see also The Herman Ludwig, Y. A. D. 211. 

(0 Th€ Henrich Bjom, 10 P. D. 44, 60. 

(tt) The Challenger, 14 Q. L. R. 135. 
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coppering, Tfte Thurlani, 32 L. T. N. S. 841 ; money paid 
for the insurance of freight, The Riga, L. R 3 Ad 516, 
41 L. J. Ad. 39 ; dock dues, The St. Lawrence, 6 P. D. 
250, 49 L. J. Ad. 82 ; necessaries include money advanced 
for their purchase. The Sophie, tubi suprj, The Anna» 45 
L. J. Ad. 98. 

A claim for brokerage on a charter party obtained for 
a foreign ship is not a claim for necessaries supplie<l to a 
foreign ship (v). 

The insurance of a ship is not a " necessary " (w). 

The extent of the jurisdiction of the High Court 
in Admiralty and the rights of material men have recently 
been defined in certain cases severally appealed to the 
Privy Council and the House of Lords. The first of these 
cases was on appeal from the Vice- Admiralty Coqrt of Gib- 
raltar, and it was held that no maritime lien attached to sl 
ship in respect of coals or other necessaries supplied to it,, 
and that Vice-Admiralty Courts had not (apart from stat- 
ute) more than the ordinary Admiralty jurisdiction, i. e. 
as it existed before 3 & 4 V. c. 65 enlarged it. The Vice- 
Admiralty Act, 1863, s. 10, 8S. 10, did not create a iparitime 
lien with respect to necessaries supplied within the poa^ 
session (x). 

In 1886 the House of Lords considered the same subject, 
upon appeal from the Court of Appeal, in an action for 
necessaries the nature of which appears in a contract 
set out in the report of the case in the Court of Appeal, 
whereby it appeared that the plaintiff* had agreed with 
Q. A., owner of |^th shares, and sole managing owner, of 
a foreign (Norwegian) ship then at the Port of Liverpool, 
to advance £600 for necessaries which G. A. agreed to repay 
with interest on return of the vessel ; shortly after which 
transaction, and prior to the commencement of the action^ 
the shares of G. A. were sold to N. A. and others who were 
defendants in the action. Fry, L.J., in giving the judg- 
ment of the Court of Appeal said : — 

(v) The Marianne 1891. P. 180. 

(x) Tfie Golden Sea, 7 P. D. 194. 

{!/) The Rio Tinto, 9 App. Cas. 856, 1883. 
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"The question in this action is whether the present 
owners can be affected with liability under the contract of 
23rd March, 1882, and as they were not parties to that 
transaction, they can only be so affected if the contract in 
question created a charge upon the ship which they pur- 
chased." And at p. 60-61, — " In our opinion the two statutes 
1840 and 1861 ought notwithstanding the observations of 
Mellish, L.J., in The Two Ellens, L. R. 4 P. C. 161, to be con- 
strued in pari iiiateria, and we think that the decision of 
the Privy Council in that case lends confirmation to the con- 
clusion at which we arrive, namely, that whilst the statute 
of 1840 has enabled the material man to enforce his claim 
in the Admiralty Court, and as one means has given him 
a right to arrest the ship, it has given him no maritime 
lien, and consequently no right of action against the ship 
until action brought " {y). 

"It does not appear to us probable that the legislature, 
whilst giving a remedy against both foreign and British 
ships, should have created a lien in the one case which it 
did not create in the other. To hold that the remedies are 
alike in^the two cases is, we think, more consistent with 
international comity than an opposite decision would be." 
And it was held, (reversing the decision of Sir J. Hannen)^ 
that before the Act 3 & 4 V. c. 65, s. 6, there was no 
maritime lien on a foreign ship for necessaries supplied to 
her, that that section did not give any maritime lien, but 
only a right to seize the ship on the institution of an action, 
and therefore that the plaintiffs were not entitled to 
recover against the vessel {z). 

When the case came before the House of Lord the only 
question, as stated at p. 271, raised by the appeal was 
whether the plaintiffs had a maritime lien for the advances, 
and the argument of Sir R. Webster, for the defendants 
brought out the following points : 

Prior to the Act, (3 & 4 V. c. 65) some proceedings in rem 
were independent of maritime lien, e. gr,, actions between 
co-owners, of possession and of restraint. Therefore it is 

{y) The ffeinrich Bjom, 10 P. D. 44, 60. 
{z) The ffeinrieh Bjorn, Ibid, 
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viz., after a writ of summons has issued a warrant for 
arrest of the property may be issued upon an affidavit 
stating %ni€T alia, the national character of the ship, 
and that to the best of the deponent's belief, no otvner or 
part owTier of the ship vxis domiciled vrithin Caiiajda at 
the time when the necessaries were supplied (d). 

The Admiralty Division of the High Court in England 
cannot entertain an action for necessaries supplied to a 
British ship the owners of which are domiciled in Great 
Britain (e). 

Building, Equipping and Repairing. 

Those whose trade it is to build, repair or equip ships 
are commonly called material men (/). 

The possessory lien of the ship-wright is superior to all 
claims except liens actually attaching at the time of the 
ship coming into his hands (g). 

And Admiralty in taking the vessel out of his posses- 
sion will respect his claim (/<). 

Under The Vice-Admiralty Courts Act, 1862, repealed 
by The Colonial Courts of Admiralty Act, 1890, there was 
jurisdiction over " claims in respect of building, equipping 
or repairing, within any British possession, of any ship of 
which no owner or part owner was domiciled within the 
possession at the time of the work being done." The pro- 
vision of The Admiralty Cowrt Act, 1861, p. 195, ante, gives 
Admiralty jurisdiction over such claims — " if, at the time 
of the institution of the cause, the ship or the proceeds 
thereof are under arrest of the court," without reference to 
the owners domicile. 

The liability of owners of ships, and the power of 
masters to bind them, is governed by the law of the 
country to which the ship belongs, rather than by general 
maritime law (f ). 

(d) Pages 26-28 ante. 

\t) The Douse, L. R. 3 A. & £. 135 ; and see The Emma, Y. A. D. 282. 
(/) The Neptune, 3 Hagg. 142. 
{g) The Oustaf, Lush. 606. 
{h) Coote's, Ad. Pr. 14. 

(t) Lloyd V. Guibert, L. R. 1 Q. B. 115 ; Madachlan's Merohant Shipping, 
4th Ed., 174 ; Pope v. Niokenon, 3 Story (Am.) 465. 
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In the United States no lien is created by supplies 
furnished a ship at her home port, i,e,, her port of registiy 
or enrollment, or at a port where her owner resides ( j). 
And the Supreme Court, U. S., has held that there is, in the 
caseof domestic vessels, no lien for necessaries, unless the local 
law of the particular state where they were supplied creates 
such lien (Jc). But there is a maritime lien for necessaries 
supplied to a foreign ship {I), and for this purpose the 
States are foreign to each other (m). 

Referring to a dictum in a previous case to the effect 
that the main object of the Act of 1840, was to assimilate 
the law of England to the general law of the maritime 
states of Europe, Lord Watson says, (p. 279) : " I have 
already indicated that that appears to me to be an assump- 
tion inconsistent alike with the title and preamble of the 
Act and with the character of its provisions. Many foreign 
states whose sj^stems of jurisprudence are based on the 
civil law admit a maritime lien for necessaries, but the 
ground upon which the courts of England have declined to 
recognize such a lien is not, in my opinion, that it is 
opposed to some rule or principle peculiar to English law ; 
but that it is contrary to the general principles of the law 
merchant " (n). 

Time of Atixichment of Lien, — The lien takes effect 
from the moment of the arrest of the ship. Where, 
therefore, such an action was commenced against a 
vessel belonging to a limited company, and the com- 
pany, after a warrant of arrest had been served, was 
ordered to be wound up, it was held that the official liqui- 
dator had no claim to the proceeds of the vessel in the 
hands of the court as against the plaintiff {o). 

But in actions for necessaries the court exercises its 
jurisdiction in rem in the manner indicated in Rules 35-37 

0*) Henry on Admiralty (Am.), 139, 141. 

(*) The OeTieral SmUh, 4 Wheat, 438. 

(0 Henry (Am.), 127. 

(m) 2 Conklings, U. S. Ad., 498 : The General Jaekatm, 1 Spraarue, 554. 

(n) Northoote v. The Owners of The Henrich Bjom, ubi supra. 

(o) The CeUa, 13 P. D. 82 C. A. 
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Mr. Maclachlan, in the 4th edition of his valuable work, 
p. 113, cites The Two Ellens, L. B. 3 Ad. 346, as authority 
for the statement that the word " necessaries " would cover 
Impairs and equipping; and observes that the meaning 
given of the term " necessaries " by Lord Tenterden, in 
Webster v. Seekamp, 4 B. & Aid. 352, was adopted by the 
Admiralty judge in the case of The Riga, L. R. 3 Ad. 51 6» 
viz. : " What a prudent man, if present, would do under the 
circumstances in which the agent, in his absence, is called 
upon to act ; whatever is fit and proper for the service on 
which a vessel is engaged; whatever the owner of that 
vessel, as a prudent man, would have ordered if present at 
the time." 

It has been held that by paying the claim of a material 
man the money so expended may be recovered as neces- 
saries (p), and in that case it must be shown that no owner 
or part owner of the ship was domiciled within Canada at 
the time when the necessaries were supplied, as well as the 
national character of the ship. Rule 37 (b), ante. 

An action %n rem may be instituted and a warrant of 
an-est issued upon a claim for building, equipping, or 
repairing any ship, if the ship, or the proceeds of the ship, 
are under the arrest of the court ; Rule 37 (c), ant£. 

Matters Arising Incidentally. 

British Admiralty Courts have jurisdiction as to charter- 
parties, general average, bills of lading, freight, demurrage 
and insurance when claims respecting them arise incident- 
ally in actions within its special jurisdiction (q). 

{p) The Albert Crosby, Lush. 44. 

[q) Charters, The Jaederen, 1892, P. 351 ; The Argentino, ubi. supra ; The 
ffeinrich^ L. R. 3 A. &; E. 424 ; The Carron Parky 6 Asp. 543 ; General average, 
The Oquendo, 3 Asp. N. S. 558, Cargo ex The Annie M. Allen, 3 C. L. T. 108 ; 
Galam, 2 Moo. P. C. N. S. 216 ; The Cargo ex Hamburg, 2 Moo. P. C. N. 
S. 321 ; Th( Carron Park, 6 Asp. 549; The Marpesia, 1891, P. 403 ; Bills of 
Lading, A. C. A. s. 6, ante, p. 196, The Xantho, 6 Asp. 8C. A, Freight, The 
Teutonia, ^P. C. 171 ; Hie Siomway, 4 Asp. 529. Demurrage, Wms. & B. 
103-4, The Ahie Holme, 1893, P. 173. Insurance premium, The Edenmore, 
1893, P. 79. 
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Accounts. 

The court will not only order accounts to be taken in 
cases when they are necessary in a suit, but will also enter- 
tain an independent action for an account, but only in cases 
where a dispute arises relating to the earnings of the ship, 
as in an action between co-owners, A, C. Act, 1861, s. 8. 
Wnis. & B. 29 ; Eules 6 and 117, pp. 17, 57, ante, (r). 

The owner's action of account is preserved to him by 
E. S. C. c 72, s. 47, post 

The court will marahal the assets as far as it can with- 
out contravening the rights of the creditora («). 

Lord Campbells' Act. 

The Admiralty Division in England has no juris- 
diction to entertain an action in rem aofainst a foreign 
ship for a claim under Lord Campbells Act (9 and 
10 V. c. 93, 8. 2,) in the fii'st instance, though if such 
a claim arose in a proceeding by owners for limitation of 
liability the court would entei*tain it under their general 
statutoiy jurisdiction as to limitation of liability {t). 

" The Act says, * whensoever the death of a person shall 
be caused by wrongful act, neglect, or default,' words not 
applicable to an inanimate thing like a ship, which is not 
capable of doing a wrong " (u). 

It was held that the late Maritime court of Ontario 
had, apart from Lord Campbell's Act, no jurisdiction in an 
action for personal injury resulting in death {v). 

Actions Against Foreign Ships. 

Notice to Coiisid, — A foreign ship cannot be arrested in 
an action for wages, or for possession, unless notice of the 
action has been first served upon a consular officer of the 
state to which the ship belongs, if there is one resident in 

(r) The Seaward, 3 E. C. R. 268 ; The Idas, Br. ft L. 65: 7^ Albion, 
6 L. T. N. S. 164. 

(«) The Bonaparte, 3 W. Rob. 202. 

it) The Bernina, 12 P. D. 58, 83 ; The Vera Cruz, No. 2, 9 P.D. 98 ; 10 
A. C. 59. 

(tt) Ibid, p. 63. 

{r) The Garland, Monaghan v. Horn, 7 S. C. Rep. 409. 
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the district within which the ship is at the time of the 
institution of the suit {w). 

The Court of Admiralty has a right to interpose in 
suits for wages by foreign seamen against foreign vessels. 
The consent of the minister ^r consul of the country 
to which the vessel belongs is not essential to found the 
jurisdiction of the court in such suits. It is necessary, 
however, that notice of the proceedings should be given to 
the representative of the government of such country (x). 

The seaman who has signed articles is bound by the 
law of the flag, and upon protest of the consul of the 
foreign country to which the ship belongs, proceedings 
may be stayed (y). 

Should the consul, after receiving the notice enter a 
protest against the cause being entertained, and state 
reasons for it, the plaintiff must answer the objection and 
the judge, in his discretion, will decide, whether the action 
shall be allowed to proceed, or be dismissed (z). 

In wages cases, if the consul undertakes to do justice 
between the foreign seamen and the foreign ship or owners, 
the court generally gives effect to his intervention (a). 

The rule referred to also applies to masters of foreign 
ships (6) 

Where a consul had entered into a bond for the release 
of a vessel belonging to his country (Norway), and sub- 
mitted to the jurisdiction of the court, and afterwards 
entered a protest and asked the dismissal of the action on 
the ground that she was a foreign vessel, and that notice 
of the action had not been served on him, the protest was 
over-ruled and the motion dismissed with costs (c). 

Where a foreign ship, at the time she came within 
British jurisdiction was already by the law of her flag sub- 

(w) See Rule 87 (a) p. 27, ante, 
{x) The Oolubehick, 1 W. Rob. 143. 

(y) The Nina, 37 L. J. Ad. 17,2 V. C, ZS; The Leo XIII., 8 P. D. 121 ; 32 
L. J. P. 68 ; The Bridgwater, 7 Q. L. R. 346. 

(z) The Nina, sup.; The MUford, Sw. 362 ; The Ootavie, Br. & L. 252. 

(a) The Timor, 12 W. R. 219. 

{h) The Milford, Sw. 362. 

(e) The Monark, 9 Q. L. R. 21L 
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ject to a charge in favour of her own government for the 
expenses of conveying her crew back to their own country, 
paid by the consul of that government, it was held that 
such charge should have priority over a solicitor s lien, and 
rank next to salvage (d). 

In the United States of America it has been held that 
where a foreign vessel has been sold under a decree of a 
Court of Admiralty jurisdiction, and the parties interested 
are absent, and there is no other legal representative, the 
consul of the country to which the vessel belonged may 
petition to have the proceeds of sale paid into court (e). 

A Russian vessel had been sold by order of court in 
another suit in which the proceedings had been in default 
of appearance, and the proceeds of the sale remained in the 
registry. An application being made on behalf of the 
master and a portion of the crew, that the wages due to 
them, and a sum by way of viaticum, as well as in respect of 
certain necessary expenses incurred by them, should be 
paid out of court at once without requiring them to file 
pleadings or take other steps customary in a case of default 
of appearance, the registrar read a letter from the Rus- 
sian consul, stating that he had made advances to the crew 
for their expenses, and that by the law of Russia the 
money payable to the crew ought to be paid to him on 
their behalf. The court made an order waiving, under the 
circumstances, all the preliminary steps in a case of default, 
and ordering the money to be paid out of court, on the 
solicitor of the parties before the court undertaking to pay 
the Russian consul the sums he had advanced for neces- 
saries on producing his receipt (/). 

(d) The LiviOta, 8P. D. 208i 

(t) The Adolph, 1 OurtU Cir. Ct. (Am.) 87. 

(/) The Juliana, 85 L. T. N. S. (1876.) 410. 
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FORM OF NOTICE TO CONSUL OF INSTITUTION OF ACTION 

AGAINST A FOREIGN SHIP. 

The day of A. D., 1877. 

The [stdte nationality] ship or vessel Golubchick, 

, Master 

Sir. — I hereby give you notice that I have this day in- 
stituted an action in the Exchequer Court of Canada in 
Admiralty, in the district, against the above 

named ship, now lying in the port of to enforce 

payment of wages due to A, £., ordinary seaman on board 
the said ship, on her voyage from to 

[ar an action of possession, as the case may be]. 

I am sir. 

Your obedient servant, 

an. 

Solicitor for the above named A. B, 

To 

Consul, etc. [state government] (g). 



Protest of a Consul against the Exercise of 
THE Jurisdiction of the Court {k). 

1. I, the undersigned, am the Consul of [state govern- 
ment] at 

2-3. [Set out in numbered paragraphs the facts upon 
which the Consul relies in support of his protest] 

4. Under the above circumstances I therefore respect- 
fully submit that this Honourable Court should not enter- 
tain the plaintifTs claim, and as Consul of it is my 
duty respectfully and formally to protest against the 
exercise of the jurisdiction of this Honourable Court in and 

[g) A copy of the notice should be annexed to the affidavit co lead the 
warrant : Wms. & B. 246. 

{h) This protest is aooompanied by an affidavit verifying and somewhat 
amplifying it ; The Lavietta, 9up., and should the plaintiff desire to have any 
chance of inducing the Court to entertain the action, he answers the ConsuPs 
reasons also by affidavit. And in the case of foreign seamen the expenses of* 
their return to their own country are taken into consideration : Ibid, 
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about the said action, because [summarise the reasons of 
the Constd]. 

Signed and sealed with the official seal of this 
Consulate in the day of 18 . 

T. C. 
[L.S.] Consul, {iy 



Sales Under Order of Court. 

conditions of sale. 

The following are the usual conditions of S€des by the 
marshal under a commission of sale subject to any varia- 
tion as the judge may direct, viz.: 

ConditioTis of Sale. 

1. The buyer is to take the said vessel, her tackle, 
apparel, and furniture, with all faults, in the condition 
in which they now lie without any allowance or abate- 
ment for weights, lengths, qualities, quantities, errors of 
description, or any defects, or injuries whatsoever, and 
neither the age, tonnage, or description of the vessel or 
stores as expressed in the inventories, are warranted. 

- 2. The buyer is immediately to pay into the hands of 
W. B., Esq., marshal of the said court [or his deputy] one- 
fourth part of the purchase money, and ten dollars to 
the auctioneer to bind the bargain, and the remainder 
thereof within fourteen days unto the marshal [or his de- 
puty] ; and upon payment thereof to be put into possession 
of the said vessel, her tackle, apparel and furniture, aa 
aforementioned. But in case of non-payment of the re- 
mainder of the purchase money within the time before- 
mentioned, the deposit aforesaid of one-fourth part shall 
and is hereby declared to be forfeited, and the said vessel, 
her tackle, apparel and furniture, may again be exposed to 
sale and sold at public or private sale, and the deficiency, if 
any, by such re-sale shall be made good by the defaulter at 

(0 See Form of Consul's protest in Tht Nina, L. R. 2 A. & £. 44. 

H.A.A.— 20 
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this sale, tog(ether with the expenses aCtendiog such re-saLe; 
and neither the judge, nor the marshal, or his deputy, nor 
the broker shall be sued for the said money paid in. part 
and forfeited as aforesaid: but the buyer so ne^ecting 
shall be liable for all loss, costs and damages which may 
arise thereby. 

3. The buyer, if he requires it, may have the marshal's 
[or his deputy's] bill of sale for the said vessel 

4. The vessel is at the risk of the buyer immediately 
after he receives an order for the delivery of the vessel 

Lastly, the marshal [or his deputy] is to be the judge 
who is the lawful buyer of the said vessel. Not less than 
dollars to be advanced at each bidding {j\ 

The bill of sale given by the marshcd is in tbe form 
prescribed by The Merchant Shipping Act, but refers to 
the order or decree and commission under which the sale 
takes place. 

Where the sale is in an action by a mortgagee, if he 
desires to bid as a purchaser, an application should be made 
to the judge for leave (k). 

Though a ship is in possession of the sheriff. Admiralty 
will sell it (I). The title to a British ship is not affected 
by the delivery of a writ to the sheriff against the 
owners (w.). 

Banking of Claims. 

Claims against the res rank in the inverse order of 
their attachment: the last in time is the first to be 
satisfied. Subject to this general principle their re- 
spective places are: L Salvage of life. 11. Salvage of 
property. III. Claims for damage. IV. Wages of sea- 
men. V. Wages and disbursements of master. VL 
Pilotage and Towage. VII. Bottomry. VIII. Mortgage. 
IX. Necessaries supplied to foreign ships (n). 

(J) Wms. & B. 318, n. 
(jfc) The WiUoTiB, 1 W. Rob. 174. 
(1) The Flora, 1 Hs«g. 298, 900. 
(fft) Gaboon v. Morrow, 1 Old. (Nov. Scotia), 148. 

(n) See further as to priorities the various headings, ante, and Boyd*« M. S. 
Laws, 418 ; and Cootee Ad., 2nd Ed. 134-141. 
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Where a maritime lien exists the court gives preferenee 
t&the party who is first in possession of a deoree of th& 
QOUFt (o); 

Where parties, who were owners of a vessel and of ^art 
of the cargo lost in collision, sued the wrong-doin^ vessel 
and obtained a decree, and on the same day that the decree 
'vMUfrpFOnounced, the owners of the rest of the cargo sued 
the SttBie vessel, it was held that tiixe court has no jurisdic- 
tion, to ord^r a rateable distribution^ and thereby take 
aidM^ the priority of the prior petena ( p), 

Subject to this right, and to preference in respect of 
posterior date,, all liens suable in Admiralty, and arising ex 
cantract^A^ or quasi ex contrdctu, as for wages, bottomry, 
pilotage, and salvage, are esteemed to be equal and co-ordi- 
nate (q). 

JUEISDICTION UNDER THE INLAND REVENUE ACT. 

The provisions of this Act (r) which gave V'ice- 
Admiralty Courts jurisdiction in prosecutions for penalties 
aad^ forfeitures incurred thereunder were, held by the 
Supreme Court of Canada to be intra vi/res, and a writ of 
prohibition granted by the Supreme Court of Nova Scotia 
i^inst the Vice- Admiralty Court therein was queushed (s). 

The Judicial Committee of the Privy Committee 
reversed the decree of the Vice- Admiralty Court of Sierra 
Leone in the proceedings in r^m for breach of the revenue 
laws of the Colony, condemning the goods sei^^ed, and the 
oWn0r8 in penalties, so far as the penalties were concerned, 
with costs, it appearing that though the claim of the owner 
of the goods was rightly rejected, because he failed to com- 
ply with the rule of the Vice- Admiralty Court requiring 
security for costs, yet that such rule did not apply as 
regarded the penalties, against which he was entitled to be 
heard in the court below without giving any such security. 

(o) Th4 William F, Saford, Lush. 71. 

(p) The Saracen, 6 Moa P. C. 5^. 

(?) Abbott on Shipping, 13th Ed', 871. 

(r) IL a C. c 34, 8. iia 

{t) Att'y-Gen. v. FUnt, 16 S. C. R. 707. 1883. 
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And permission was given to appeal m forma pauperis in 
a case in which the appellant was not heard in the court 
below and refused leave to appeal to Her Majesty in Coun- 
cil, the decision being in fact ex parte (t). 

Registration of Ships. 

The ownership, measurement and registry of British 
vessels are, in the United Kingdom regulated by Part IL 
of The Merchant Shipping Act (Imp.), which second 
part, by section 17, is made to apply to the whole 
of Her Majesty's dominions, and inter alia to Canada, 
excepting in so far as it may have been repealed 
by Dominion legislation, approved by Her Majesty in 
Council (u). 

Qualifications for Ownership of Brftish Ships. 

It is provided in Part II. of Ttie Merchant Shippinff 
Act, made applicable by section 17 to the whole of Her 
Majesty's Dominions, as follows : — 

18« No ship shall be deemed to be a British ship- 
unless she belongs wholly to owners of the following- 
description, that is to say : — 

(1) Natural-bom British subjects : 

Provided that no natural bom subject who has taken 
the oath of allegiance to any foreign sovereign or 
state shall be entitled to be such owner as afore- 
said, unless he has subsequently to taking such 
last-mentioned oath taken the oath of allegiance 
to Her Majesty, and is and continues to be during 
the whole period of his so being an owner resident 
in some place within Her Majesty's dominions, or 
if not so resident, a member of a Britisl^ factory, or 
partner in a house actually carrying on business 
in the United Eangdom or in S9me other place 
within Her Majesty's dominions ; 

(0 G«orge V. The Queen, L. R. 1 P. C. 889. 

(tf) As to imperial control over colonial legrislation, see Todd's Parliamen- 
tary Goyemment in British Colonies (1880), 125-149. 
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{2) Persons made denizens by letters or denization, or 
naturalised b^ or pursuant to any Act of the 
Imperial Legislature, or by or pursuant to any 
Act or Ordinance of the proper legislative author- 
ity in any British possession ; 
Provided that such persons are and continue to be 
during the whole period of their so being owners 
resident in some place within Her Majesty's 
dominions, or if not so resident, members of a 
British factory, or partners in a house actually 
carrying on business in the United Kingdom or in 
some other place within Her Majesty's dominions, 
and have taken the oath of allegiance to Her 
Majesty subsequently to the period of their being 
so made denizens or naturalised ; 

(3) Bodies corporate established under, subject to the 
laws of, and having their principal place of business 
in the United Kingdom or some British possession. 

No ship by the Act required to be registered shall, 
unless registered, be recognized as a British ship. Section 
19, M. 8, Act 

Falsely assuming the British National character, or 
sailing under a certificate of registry illegally obtained ren- 
ders the ship liable to forfeiture : M. S. A. sec. 103 (v). 

An alien is not entitled to own or register a ship or 
vessel of the United States : Parsons on Shipping, Am., 
VoL I. pp. 28-9. 

As to unqualified owner becoming entitled by trans- 
mission, vide ante, p. 202. 

The Dominion Act, R. S. C. c. 72, s. 52, expressly re- 
peals so much of The Mercliant Shipping Act relating to 
ships registered in Canada as is inconsistent with it. 

Ship, — The meaning attached to the word " ship," by 
the interpretation clause of the Rules, ante, p. 13, viz. : that 
it " shall include every description of vessel used in navi- 
gation n^t propelled by oars only" — corresponds with that 
in Jf. 8. Act, 1854, and The A, C, Act. 1861, and the 

(v) See The Queen v. The S, O. Marshall, 1 P. E. I. Rep. 810. 1870. 
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Canadian Sibaiuies respecUng Registmiion of Shi|)8, 8ea- 
xnem, ^avjii^atiiw Pilotage, Wrecks asid Salvage, and other 
a<*tuta8,--JL aC. caps. 72, 74, 75, 76, 77, 78, 80, 81, 82, 86, 
etCv ^kh tbe addition of the word " only " in the clause 
cited. 

YdchU and F%fiivMi Boats. — Pleasure j^aebts not -carry- 
ing passengers or goods for hire ave not subject to the 
provisions of ithe Act respecting <eertifieates to inasters and 
mates (w) ; nor ships employed solely in filing, or barges 
or other vessels having neither masts, sails nor rigging, and 
not being steamships {«). 

A hopper barge not furnished 'with any means by 
which she coidd be propelled, and used only for dredging 
purposes, was held to be ^a^cjhip or boat" within the 
meaning of The M, 8. Act, s. 458 (y). 

It has been hdd in the case of a vessel built by a Brit- 
ish subject for a foreign purohaaer to be delivered to such 
purchaser at a fordgn port— 4und which was, when com- 
pleted, assigned by tbe bujider for valuable consideraition 
to thjd plainitift. The assigaiuent not being registensd 
under the Bills of Sale Act, nor under the if. 8. Act, 18S4^ 
s. 57, nor the vessel registered as a British ship under s. 19 
of the latter Act ; it was held <1) that the assignment 4ii 
not ^require registratioKi under the Bills of Sale Act ; {2) 
that the ship was not a British ship within the meaning of 
the M. 8. Act, 186^, and that an assignment of her, n^eed 
not be by bill of sale under the 55th section, and did xiQlt 
require registration under the 57th section of that 
statute {z). 

Electricity. — The provision s of the Merchant Shipping 
Act, 186 4., and the Acts amending the same, with respect 
to steamships, apply to ^ips propelled by electricity 
or other mechanical power, with such modifications as the 

(w) R. s. 0. c. 73, s. la. 
ix) Ibid. 

(y) 2%€.Vac. 7 P. D. 38; See n* Sector, 24 L. J. U. C. 281. 
{z) The Union Bank of London y. Lenanton, L. B^ 8 C. P. D. (C. A.)243^ 
47 L. J. C. L. (O. A.) 409. 
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Board of Trade may from time to time prescribe for pur- ■•«• *•• 
poses of adaptation (a). 

The refirister of a ship under the M, 8. Act is prima 
facie evidence of ownership (b), bat its statutory effect may 
be displaced by proof of what the facts really are (c). 

Dominion Statute Be&»pegting the Reqistejltion anda.d.i8m. 

Classification of Smps. 

[B. 8. C. 0. 73.] 
Her Majesty, by and with the advice -and consent of 
the Senate and House of Commons of Canada, enacts as 
follows : — 

1. In this Act, unless the context otherwise requires, — ^^ 

(a) The expression "the Minister" means the Minister 
df Marine and Fisheries ; ' 

(b) The expression " diip " includes every desciiption*** sbip." 
of vessel used in navi|^ation not propelled by oars ; 

(c) The expression " ships belan^ng to Her Majesty "i^^n^**^" 
includes ships the cost of which has been defray^ out <rf ^^jarty.- 
the Consolidated Revenue Fund of Canada, and ships 
described as the property of Canada by the one hundred 

and eighth section of *' The British North America Act^ 
1867 ; " 

(d) The expression "master" includes every person "MMtor.- 
having command or charge of any ship. 36 V. a 128, s. 4. 

3. Nothing in this Act shall apply to ships belonging to Exemption «ff 
Her Majesty. 36 V. c. 128, s. 5. H.M.fihip.. 

8. This Act is divided into four parts : mriaion of 

^ Act. 

The first part, relating to the measurement and regis- B«cirtratioii. 
tration of ships ; 

The second part, relating to the licensing of sroall^SJ^^' 
ships and other vessels ; 

The third part, relating to security for advances onAdvaneM. 
ships in course of construction ; 

The fourth part, relating to the inspection and classifi- iMg»gg«g 
cation of ships. 36 V. a 128, a 6. 

(a) 52-63 V. c. 4«, ft. fi. 

(b) M. S. A. 8. 107 ; Abbott on Shipping, IStb Ed., 66, 938. 

(c) BaumwcU Manufaetur wm Carl, Scheibler v. FurneM, 62 L. J. N. S 
201, H. L. (1893). 
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»>«»^ PART I. 

MEASUREMENT AND REGISTRATION OF SHIPS. 

ftOTTthe^^o-* ' ^" ^^^ following ships are exempt from the provisioDS 
SlSt*o? A«fc " of this part of this Act, that is to say : — 

(a) Ships having a whole or fixed deck, not propelled 
wholly or in part by steam, and not exceeding ten tons 
burthen ; 

(6) Ships not propelled wholly or in part by steam, and 
not having a whole or fixed deck, whatever their burthen. 
36 V. c. 127, 8. 7. 

Sy sSaFbe ^' N^ s'^^P propelled either wholly or in part by steam, 
g^Si^**' whatever her tonnage, and no ship not propelled wholly 
British Bhipa ^^ j^ p^^^ y^^ steam, of more than ten tons burthen and 

having a whole or fixed deck, although otherwise entitled 

by law to be deemed a British ship, shall, unless she is 

duly registered in the United Kingdom, or in Canada, or 

some other British possession under " The Merchant Ship^ 

ping Act, 1864-,'' and the Acts amending the same or 

under the provisions of this Act, be recognized as a British 

ship, or be admitted to the privileges of a British ship in 

Canada; but any ship which was duly registered under 

SSltoMd"**'* ^^® provisions of the " Act respecting the registration of 

oo**8tot!can. ^'^^'^ vesscls" forming chapter forty-one of the Consoli- 

a^proTided (Jated Statutes of the late Province of Canada, need not be 

registered in pursuance of the provisions of this Act, except 

for the purpose of enabling her to proceed to sea as a 

British ship : 

liiauiities of 2. No ship which was re<nstered by the said " Act 

•^P"- respecting the Registration of Inland Vessels " shall, unless 

she was duly registered under the provisions of the said 

Act, be recognized in Canada as a British ship. 36 Y. c* 

128, s. 8 and s. 14, part. 

unielwS^- •• No officer of customs shall grant clearance to any 

daoed! ^^ ship required to be registered under the provisions of the 

Act in the next preceding section mentioned, or of this Act, 

for the purpose of enabling her to proceed on a voyage> 
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B9m,tiri9, establish ; and such fees and tcavelKng expenses shall he psMt 
B wbom ^ ^'^^ surveyor by the persons requiting his serviees; anji 
i«i<i- any surveyor may, in any ease, withhold his eertifieaAe of 

measurement, or any other document that is required of him, 
until his fees and travelling expenses are paid ; and sndk 
fees shall be in lieu of all salary and other renmneratMn 
whatsoever for such servicea 36 V. a 128, & l2,pturL 

Exception. li. No fecs shall be diaiiged in Canada for regiaienig 

vessels or recording transactkuis relating io the vegu^bry of 
vessels under this Act or under " The Merchant Shippimg 
Act, 18Si;' or the Acts amending the same. 36 V. c 1^ 
s. 12, part. 

Siotin'ciSnw "• ^^®° *^^ ^^ more persons claim to be builders or 

ieriJto^ of a ^^^^^^ of any ship, or present the builder's certificate to 

■™P- the registrar of shipping at any port in Canada for the pur- 

' pose of obtaining registry for such ship under the provisions 

of section forty of " Hie Merchant Shipping Act, 185i^ and 

are not agreed as to who is the builder or owner of the same, 

such registrar may refuse to grant re^stry for such ship, 

and may summon witnesses, administer oaths, demand any 

books or papers and receive any evidence relatiAg to snek 

ship. 36 V. c 128, a 13, part 

GovMBor^hi*^ 1 •• A copy of such evidence taken, and a report thereon, 
Council. shall be submitted by him to the Governor in Council, who 
sliall issue such directions in the case as to the giving of 
security to the other claimant or claimants, or any other 
matter or thing, as he deems necessary ; and registry shaU 
be granted in pursuance of such directions and not other^ 
wise. 36 V. c 128, s. 13, paH. 

JS!*^o?cerSi- ' *• ^^ °®^ certificate of registry of a ship regii*ered 

***** in Canada shall be granted in Canada, under section 

forty-eight of " The Merchant Shipping Act, 1864" without 

proof on oath that the certificate of registry of such ship 

has been lost, mislaid or destroyed. 36 V. c 128, & 15. 

Wrecked ship ift. If any British or foreim registered ship is either 

may be regis- •' o « \ ^m 

tSority^?tbe ^"^^^^7 ^^ Constructively wrecked, and the register thereof 
couSSr *" ^® closed and the certificate of registry is delivered up to the 
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in Canada receives conflicting directions from owners of 
any ship registered in Canada as to a change of the master 
of such ship, such registrar or collector or other principal 
officer may refuse to endorse a memorandum of the change 
of master on the certificate of registry of such ship until he 
receives a declaration, according to the form in the first 
schedule to this Act, or as near thereto as circumstances 
permit, from the registered owners representing a majority 
of shares in such ship, or from their duly appointed a^nts, 
setting forth the name of the person appointed in lieu of the 
former master who shall be named in such declaration : 

2. The said declaration shall be made*and subscribed in 

m 

the presence of the registrar or collector of customs, if the 
declarant or declarants reside within five miles of the 
custom house of the port of registry, but if beyond that 
distance, in the presence of any registrar or collector of 
customs in Her Majesty's dominions, or of any justice of 
the peace : 

3. In addition to such declaration, the registrar of ship- 
ping or collector of customs at the port where the change 
is requested to be indorsed, may require to be produced a 
certified copy of the register, or such other evidence as he 
deems necessary, as proof of the ownership of the ship : 

4. If the ship is at or near such port, he shall, on the 
demand of a majority of the owners thereof, require the 
master or any other person in possession of the certific£Cte 
of registry to produce and deliver the same to him ; and in 
default of the same being forthwith produced and delivered 
up to him, he may detain the ship, and not allow her to 
proceed to sea until the same has been produced and 
delivei-ed up to him : 

5. Every person who has possession of the certificate of 
registry of a ship registered in Canada, and who refuses or 
neglects to produce and deliver up th^ same to any regis- 
trar of shipping or collector of customs requiring the same 
to be produced and delivered up to him, under the provi- 
sions of this section, shall incur a penalty of five hundred 
dollars. 36 V. c. 128, s. 19. 
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— ^*'- employed in or owned for the purpose of fishing, trading 
or carrying loads of any kind in any of the waters of 
Canada, shall, within one month from the date of her being 
so employed or owned for such purpose by him, or of her 
being built or acquired for such purpose, — and the master 
owner, managing owner or one of the managing owneni (if 
there are more than one), of every ship exempted from the 
provisions of the first part of this Act, shall take from the 
collector or other principal officer of the customs at some 
port or place in Canad a a license, which it ahall be the duty 
of the collector or other principal officer of the customs at 
every port or place in Canada to furnish, without fee or 
reward, to every person applying for the same at his cuatom 
house or office in office hours, and complying with the 
provisions of this section in respect of such application ; 
Form of ^'"^ such license shall be in the form of, and shall contain 
umiim. tjjg particulars provided for in form B in the second 

schedule to this Act. 36 V. c. 128, s. 30. 

g^«j^n« 29. Upon any such application being made to a col- 

■DohUcensa. lector or other principal officer of the customs the follow- 
ing provisions shall take effect : — 

ba'anii^^ (a) The collector or principal officer of customs shall 
furnish the applicant gratis with a printed blank for a 
declaration in the form A in the second schedule to this 
Act; 

Hoir filled np. (6) The applicant shall fill up the said form with true 
statements, in their proper places, of the length, breadth, 
depth and approximate tonnaj^ of the ship or vessel, the 
names of the owners thereof, and, if the property in the 
ship or vessel is divided into shares, the number of shares 
held by each owner, and shall subscribe the same and 
return it to the officer ; • 

UMDi^tobe (c) The officer shall then fill up a license with the paiv 
ticulars stated in the declaration, adding thereto the name 
of the port and the number of the license, which shall be 
consecutive for each port, and he shall sign such license 
and hand the same to the applicant ; 



Beffislration of Shij)s. did 



place of such landing, if the casualt}^ occurred elnewhoi'e, *^ 
Qxiless he haa been previously examined or excusod f mm 
attending for examination by any other principal olHcer o{ 
customs residing at or near either of such places, or by any 
receiver of wreck in the United Kingilom ; anil if any 
laaster, officer or other person makes default in obeying 
the provisions of this section, he shall incur a penalty uoi 
txceeding two hundred dollars. 36 V. c. 128, s. 23. 



Whenever the manairinir owner of any ship n^ffis- NoUd« of 1i>m 
tared in Canada has information that such ship is last, or in <*?«»** lu i m^ 

> «uU to Ini 

•toseqaence of her non-arrival or otherwise has reason to ^^^//^['J '^^* 
apprehend that she is lost, he shall forthwith send notice 
•f audi loss or apprehended loss to the Minister, and shall 
mpon requisition by the Minister, fui*nish to him such in- 
as he is I'equired and is able to furnish n^spect* 
such ship, and the loss thereof, and the propei'ty and 
persons on board ; and if he makes default in ()(>eying the 
provisions of this section he shall incur a i>enalty not 
exceeding two hundred dollars. 36 V. c. 128, s. 24. 



Every registrar of shipping shall, on or before the UMt«triir u) 
twentieth day of January in each year, make and forward ti>iur<i to 
to the Minister a return, in such form and containing such 
pariieulars as the Minister, from time to time, directs, of 
all existing ships of which the registry' remained in his 
registry books, on the thirty-first day of December then 
last 36 V. c. 128, s. 25. 



PART II. 

LICENSING OF SMALL SHIPS AND OTHER VKSSKLS. 

Hlupff not 

25. The master, owner or managing owner, or one of irji't^i'Ji.r ^ 
the managing owners (if there are more than one ) of e\'ery * UieTv«b!!i;i» 
vessel not a ship wtihin the meaning of tlii^ Act, which is iKt:uM»d. 
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SECUEfTY FOR ADVANCES ON SHIPS IN COUBSE OF 
CONSTRUCTION. 
BbiM »bon6 to SI. A Bhip about to be built or being built may be 
ESl^^i^i^rd- recorded under a temporary name by the registrar of 
^iJJ'*^"'*' shipping at or nearest to the port at which she ia about to 
be built or is being built; and any builder desirous of 
raising money by a mortgage on any ship about to be built 
or being built, shall furnish to the registrar of shipping at 
the port at or nearest to which she is about to be built or 
is being built, a full description of such ship, and a state- 
ment of the port at which she is intended to be registered, 
according to the form A in the third schedule to this Act, 
and shall indicate the ship to be built or being built 
by painting on a board near the place of such building in 
his ship yMxl, on a dark ground, in white or yellow figures 
and letters of a length not less than four inches, the num- 
ber given to him by the proper registrar of shipping for 
that purpose, the temporary name of the ship, and the 
name of the port at which she is intended to be registered. 
36 V. c. 128, 8. 36. 

^'"•"h?"*' **• -^ ^^P "■'w'' *° ^ built or being built, and ao 
^da »eeurtty recorded as aforesaid, may be made security for a loan 
or other valuable consideration ; and the instrument 
creating such security, hereinafter termed a " mortgage," 
shall be in the form B in the third schedule hereto, or 
as near thereto as circumstances permit ; and on the pro- 
duction of such instrument, the registrar of shipping at the 
port at which the ship is recorded shall enter the same in a 
record book to be kept by him for that purpose. 36 V. c- 
128,8.37. 

uarigagesta 38. Every such mortgage shall be recorded by the 

the orde, oi proper rerfstrar of shipping in the order of time in which 
thoirpFodno- f, ^ ". ,,,..-... . u 

tiontaths the Same is produced to him for that purpose; aod sucb 

registrar of shipping shall, by memorandum under his 

hand, notify on the instrument of mortgage that the same 

has been recorded by him, stating the date and hoar of 

such record. 36 V. e 128, s. 38. 
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84. Whenever any recorded mortgage has been dia- l'*"*-'*^- 
chai^d the proper registrar of shipping shall, upon the pro- procMdinn 
Hnnt.inTi nt the Tnorbe&ire deed, with a receint for the mort-^^™~?°2i. 
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__the record book in the order of their production to the 
registrar of shipping. 36 V. c. 128, s. 42. 

38. A recorded mortgage of any ship may be trans- 
ferred to any person; and the instrument creating such 
 transfer shall be in the form C in the third schedule 
hereto; and on the production of such instrument the 
registrar of shipping shall enter in the record book the 
name of the transferee as mortgagee of the ship therein 
mentioned, and shall, by memorandum under liis hand, 
record on the instrument of transfer that the same has been 
recorded by him, stating the date and hour of such record. 
36 V. c. 128, 8. 44 

ft^t'o? '**■ '' *'^* interest of any mori^jagee in any ship 
wJ^M^' recorded under this Act becomes transmitted in consequence 
t^ucL **' death or insolvency, or in consequence of the marri^^ 
of any female mortgagee, or by any lawfnl means other 
than by a transfer according to the provisions of this Act 
, such transmission shall be authenticated by a declaration 
of the person to whom such interest has been transmitted, 
made in the form D in the third schedule hereto, and con- 
taining a statement describing the manner in which and the 
party to whom such property has been transmitted ; and 
such declaration shall be made and subscribed iu the 
pr^ence of the registrar of shipping at the port at which 
such ship has been recorded under this Act, if the declar- 
ant resides at or within five miles of the custom house of 
the port, but if beyond that distance, in the presence of any 
registrar of shipping, collector of customs or justice of the 
peace. 36 V. c. 1-28, a. 45. 

•of"'™*' 40. If such transmission has taken place by virtue of 
the insolvency of any registered mortgagee, the said 
declaration shall be accompanied by such evidence as is for 
the time being receivable in courts of justice as proof of 
the title of persons claiming under any insolvency ; and if 
such transmission has taken place by virtue of the marri- 
age of a female mortgagee, the said declaration shall be 
accompanied by a copy of the register of such marriage, or 
other legal evidence of the celebration thereof, and shall 
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8ec».i8-4P. 4S. Every person who is a party to any unsatisfied 



ter at any port 
other than 
that where 
ship is 
recorded. 



Penalty for mortgage on any ship under this Act and who takes out, or 
takl^St^Sgi?- attempts to take out, a register for such ship at any port 
other than the port named on the board in the ship yard 
in which such ship was built, or in the statement and 
description in the form A in the third schedule of this Act, 
furnished to the registrar of shipping by whom such ship 
was recorded under this Act, or in any mortgage on such 
ship under this Act, shall incur a penalty of two thousand 
dollars, which shall be recoverable, with costs, by the per- 
son who first sues for the same in any court of competent 
jurisdiction, in any Province in -Canada in which the 
offender is served with process. 36 V. c. 128, s. 48. 

whenoerfcifl- 44. Xo survevor of shipping who is not also a regis- 

oate of survey , , •' , *^* ° o 

eredu* b*^^" *^*^ ^^ shipping shall deliver up any certificate of survey 
surveyor. Qf ^ny ship which he has surveyed for measurement to any 
person except the registrar of shipping at the port at or 
for which he is surveyor, and at which such ship is 
recorded under this Act, until the registrar of shipping at 
such port has endorsed on the back of such certificate either 
a statement to the effect that there is no undischarged 
mortgage on such ship recorded in his office under this Act, 
or a statement of the amount and other particulars, and if 
more than one, the number of the undischarged mortgages, 
if any, on such ship recorded in his office under this Act ; 
Indorsement and cvcry registrar of shipping shall indorse one of such 
statements, according to the facts of each case, on every, 
certificate of measurement presented to him for that pur- 
pose by any surveyor of shipping. 36 V. c. 128, s. 49. 



by registrar. 



BeristrarVho 
is als 



45. If the registrar of shipping at any port at which 

ISO survey- , ° . . 

or to indorse a auv ship is recorded under this Act is also surveyor of 

statement 00 T , , 

oertiiicateof shipping at or for such port, he shall indorse on every 
certificate of survey of every ship which he has surveyed 
for measurement, before he delivers the same to any person, 
either a statement to the effect that there is no undis- 
charged mortgage on such ship recorded in his office under 
this Act, or a statement of the amount and other particu- 
lars, and, if more than one, the number of the undischarged 
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^•^' ^^» ^^- inspection and classification, and may thereby authorize the 
granting of certificates of classification in sach manner as 
is therein prescribed. 36 V. c. 128, s. 55. 

fegaVatione. °' * * • -^^ rules and regulations made under this part of 
this Act shall be published in the Canada Grazette, 36 V. 
c. 128, s. 56. 



BepeallDg 
clause. 



Imp. Stat. 17 
and 18 v. 
clOi. 



REPEAL. 

0^2. Upon the commencement of this Act, so much of 
the provisions of the Act of the Parliament of the United 
Kingdom, known as " The Merchant Shipping Act, 185j^,'* 
and of any Act of the said Parliament amending the same 
and forming and to be construed as part thereof, relating to 
ships registered in Canada, as is inconsistent with this Act, 
shall be repealed. 36 V. c. 128, s. 2. 



FIRST SCHEDULE. 



FORM OF DECLARATION OF OWNER OR OWNERS FOR CHANGE 

OF MASTERS. 

I (or we) of (residence and occupation) 

being registered owner (or owners) of sixty-fourth 

shares of the ship of ofiicial number 

tons register, hereby declare that I (or we) have appointed 
A. B. master of the ship above mentioned in the place of 
CD. 

Declared before me (a) this day of 

(a) See sees. 18 and 48. 
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No. 



FoTTHl B, 



LICENSE. 



Port of Registry. 



This is to certify that the ship (or vessel, as the case 
may be), of which the particulars are herein contained, was 
this day licensed by me, the collector (or principal officer, 
(18 the case may he), of customs at under the pro- 

visions of the Act intituled ** An Act respecting the Regis- 
tration and Classification of Ships : " 



Measurements. 


Feet 


Inches. 


Tonnage. 


No. of 
tons. 


Liength 




• 


Approximate tonnage 




Breadth 




Depth 









Names of Owners {or Name of Owner). 



Number of shares 
held by each.* 



Dated this 



day of 



18 



* If the property in the ship or vessel is not divided into shares this 
column need not oe nlled up. 
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Forvi B. 

MORTGAGE (TO SECURE ACCOUNT CURRENT, ETC.). 

For  Port of 

* (Steamer or sailing). 



Record No. 



Where buildinf^. 



When intended to 
be Launched. 



Port of intended 
Regiatry. 



Intended to Measure. 



Length, 

Breadth, 

Depth, 



feet 
feet 
feet 



Intended Tonnage and Temporary Name. 



Tonnage, 
Name, 



Whereas {state that there is an account current between 
mortgagor and mortgagee (describing both), and describe 
the natu/re of the transaction so as to show how the amount 
of principal and interest due at any given tinie is to be as- 
certained, and the manner and time of payment). 

Now I, (or we), the undersigned, (describe them) in con- 
sideration of the premises for (myself or ourselves) and (my 
or our) heirs, covenant with the said {'name him o?' them) and 
(his or their assigns, to pay to (him or them) the sums for 
the time being due on this security, whether by way of 
principal or interest, at the times and in the manner above 
mentioned, and for better securing to the said (name), the 
payment of such sums as last aforesaid; (I, or we) do 
hereby mortgage to the said {nams) the ship above 
described. 

Lastly, (I, or we), for (myself or ourselves), and (my or 
our) heirs, covenant with the said (nxirn^ of him, or them) 
and (his or their) assigns that (I or we) have power to 
mortgage in manner aforesaid, the above mentioned ship, 
and that the same is free from incumbrances, save as 
appear by the record of the said ship. 

KB. ^ The last words to be omitted if the ship is free 
from incumbrances, . 



Registration of Skips. 
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FormD. 
Declaration by RepreseDtative of taking hy Trans- 

miasion' For f 

* (or dec«aae or muriage or bantruptcy). 
t (Stauner or for uiliug). 



Temporary name of ship 

Where building 

Proposed measurement, length .ft., breadth, ft., 

depth, ft. 
Proposed tonnage, tons. 

(I or we) the undersigned {declarant's name, description 
and place of birth), declare aa follows I am (or we are) 

(I or we) declare that the person appearing by the 
record book to be the (owner or mortgagee) of the ship 
above described {cavM of transmission) in the county of 
(county) on the day of (nature of cause 

of trartsTnission). 

Made and subscribed the day^ 

of 18 by the abovel 

named 
in the presence of (a) 
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PAGE 

Indorsements to be made on writ before issae 101 

of claim 102 

for damage by collision 102 

salvage 102 

distribution 102 

pilotage 102 

towage 102 

master's wages and disbursements, 108 

seamen's wages 108 

necessaries, repairs, etc 103 

possession 108 

mortgage 108 

co-owners 108 

bottomry . . . . 104 

derelict 104 

piracy 104 

slave trade 104 

restitation of ship 104 

under Pacific Islanders Protection 

Acts 104 

Foreign Enlistment Act .. 104 

Custom's Act 105 

recovery of pecuniary forfeiture . . 105 

or penalty . . . . 105 

of set off or counter-claim . . 106 

Interrogatories 138 

answers to 138 

Interpreter's oath . . 143 

Interpretation, form of jurat . . . . . . . . . . 144 

Jurat, where deponent sworn by interpretation . . . . . . 144 

Judgment. (See Decree, Order.) 

for costs, notice to enter . . . . . . . . 158 

Minute of order of Court . . . . . . . . . . . . 161 

on examination of witnesses . . . . . . . . 161 

decree •• «• •• ■• •• •• •• xox 

of filing any document . . . . . . . . . . 160 

Minutes in action for damages by collision . . . . 166 

Notice to produce 140 

admit documents , . . . . . . . 140 

facts 141 

of motion . . . . . . . . . . . . 142 

Dan •• ■• ■• •• •■ «■ •• xdiV 

objection to bail . . . . . . . . . . . . 110 

in lieu of writ for service out of the jurisdiction .. 101 

of tender 142 

accepting or rejecting tender 142 

of motion . . . . . . . . . . . . . . 142 

bnaA ■• •• •• •* •• •• •• x% I 

discontinuance . . . . . . . . . . . . 158 
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PAOK 

Release ,. 110 

Removal (i«« Coifimtftion.) .. \\\ 

Report, registrar*B 147 

Return to oommiBsioii to examine 146 

Shorthand writer's oath 146 

Sabpcena 158 

duct$ tecum 158 

Summons {$t€ Wtit.) , , •■ •• .. 168 

Tables of fees 168 

Tender, notice of 142 

accepting or rejecting 142 

Title of action in rem . . . . . . . . . . 97 

personatii .. «• 98 

in name of Crown 98 

Warrant . . . . . . . . 107 

certificate of service of . . . . 108 

Writ of summons in rem . . 98 

penonam . . . . . . . . 99 

for service out of the jurisdiction .. 100 

{See IndortementM,) 



GENERAL INDEX. 



PAOB 

Acoount, endorsement of claim for 17 

time for filing, judge may fix, 57 

Act. (See Statute.) 

** Action,*' interpretation 12 

Action, two kinds 18 

parties 24 

number of persons joined 24 

adding persons to 24 

where instituted . . • . . . • • 5 

for removal to other district 6 

in rem and in personam 18 

shall be numbered 15 

how commenced . . . . 15 

m name of Grown 15 

for condemnation of ship, etc 15 

wftges ■• •• •• ■• •• 'I 

ownership, possession 28 

account 17,801,827 

several may be tried at the same time 26 

consolidation of 25 

dissevered 26 

evidence in one may be used in another . . 86 

test 26 

for bottomry 28 

wages, necessaries, mortgage, etc 17 

co-owners 28 

certificate, state of 76 

discontinuance of 59 

uncontested 59 

Acts, preliminary 84 

Address for service 17, 24, 86 

Admiralty, The 

droits of 184 

power to establish Vice- Admiralty Courts. . . . 184 

Admiralty Act, 1891 1 

Admiralty, districts in Canada 8, 5 

registries 5 

Colonial Courts of, Act, 1890 179 

Admission of documents and facts zz, 41 

liability 57 

Admit, notice to 41 

Advertisement of sale 72 

for claimants , . 267 
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Advocate, .. •• •• •• 

(See CounuU) 

Affidavits 

to be divided into paragraphs . . 
name, address, date, jarat, etc. 
of blind or illiterate persons 
by interpretation . . 

before whom sworn 

solicitor may be objected to 
of service of writ of summons . . 
to lead warrant, to be filed 

what to state . . 
of JQstification on bail bond 
used in evidence . . 
cross-examination on • . 

African Courts, East 

Agreement, special case . . . • 
Agent 

proctor or solicitor may act as 

Amendment of pleadini^s 

writ of summons 

Appeal 

to Exchequer Court of Canada . . 

Supreme Court . . 
notice of 

application to local judge 

cross-appeal 

entry 

what notice respondent to give . . 
ex parte application 
questions of fact, evidence 
limitation of time for 

interest 

local 

from Exchequer to Supreme Court 
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ADDENDA 

TO 

HOWELL'S ADMIRALTY PRACTICE, CAN. 



After BovttVi Admiralty Praeliee had been eent to the bindery the 
following importaDtoSQikloiroalarwnsiBsaad, and he desires to add it to 
the woik, to be read or referred to in oonneotioa with the pages on Bal- 
Ti^ and Wreaking Privileges ; striking oat, in aocordanoe therewith, the 
words " the WelUxnd Canai," OB page 236; and siibBtitiiting "JnlylT," 
for " July 28," on page 337. 



DEPARTMENT OF 
TRADE AND COMMERCE. 



Oniwi, November 7th, 189S. 
Bs EiciPBociii Wbbchko. 

I am desired by the Honourable the Minister of Trade 
and Commerce to direct the attention of all perBona inter- 
ested to the following : — 

At the Conference held at Washington in February, 
1892, between delegates of the Canadian Qovemment and 
representatives of the United States Qovemment, 'among 
other things discnssed was the subject of reciprocal wreck- 
ing privileges in waters conterminous to Canada and the 
United States, and it was then agreed that the subject 
should be dealt with by legislation on the part of Canada, 
and by auch instructions from the Treasury Department of 
the United States as might be necessary to give to the Act 

nt rVtrxrrHM nn t.hn RiibiApf. niir>.h libnm.1 ivinnt.niphinn ah 
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customs laws in so far as might be necessary to make the 
reciprocal arrangement ^ective. — Vide Sessiotial Papers 
No. 52, 1893. 

In pursuance of this agreement the Parliament of 
Canada at its next ensuing session passed the Act 55-56 
Vic. cap. 4, intituled " An Act respecting aid by United 
States Wreckers in Canadian Waters," and upon being 
apprised that the Act of Congress approved June 19th, 
1878, entitled " An Act to aid vessels wrecked or disabled 
in waters conterminous to the United States and the 
Dominion of Canada," as amended by an Act approved 
May 24ith, 1890, bad been further amended by an Act 
approved March 3rd, 1893, His Excellency the Governor- 
General iesued his Proclamation on May l7th, 1893, bring- 
ing the said Act 55-56 Vic. cap. 4, into force on and after 
the first day of Jtine, 1893, which said Proclamation was 
communicated to the United States Government by Her 
Majesty's Ambassador at Washington on the 2nd day of 
June, 1893, whereupon the President of the United States 
issued on the 17th day of July, 1893, his Proclamation 
declaring the Act of Congress above referred to to be from 
that time in full force and effect. 

Under date of the 5th October, 1893, the Secretary' of 
the Treasury of the United States issued a circular letter 
of instrucUons relative to the construction to be given to 
the Act of Congress and relative to all necessary towing 
incidental to any wrecking or salving, and to such relaxa- 
tion of United States customs laws as appeared necessary, 
in order to give full effect to reciprocal wrecking, &c, in 
the waters conterminous to the two countries. 

Appended are copies of the Act 65-56 Vic cap. 4, of His 
Excellency's Proclamation of the 17th May last, of the 
President's Proclamation of the 17th July last, which 
embodies the Act of Congress as amended, and of the 
United States Treasury Circular of the 5th October, all 
above referred to. 

W. G. PAEMELEE, 

Deputy Mvmeter. 



Act 55-56 Vict. Cap. 4. 

Her Majesty, by and with the advico and consent of 
the Senate and House of Commona of Canada, enacts as 
follows : — 

1. United States vessels and wrecking appliances may 
salve any property wrecked, and may render aid and 
assistance to any vessels wrecked, disabled or in distress, 
in the waters of Canada contiguous to the United States 

2. Aid and assistance include all necessary towing 
incident thereto. 

Nothing in the customs or coasting laws of Canada 
shall restrict the salving operations of such vessels or 
wrecking appliances. 

4. This Act shall come into force from and after a date 
to be named in a pnxtlamation by the Governor-General, 
which proclamation may be issued when the Governor in 
Council is advised that the privilege of salving any property 
wrecked, and of aiding any vessel wrecked, disabled or in 
distress, in United States waters contiguous to Canada will 
be extended to Canadian vessels and wrecking appliances 
to the extent to which such privilege is granted by this 
Act to the United States vessels and wrecking appli- 
ances. 

5. This Act shall cease to be in force from and after a 
date to be named in a proclamation to be issued by the 
Govemor^Oeneral to the effect that the said redprocal 
privilege has been withdrawn, revoked or rendered in- 
operative with respect to Canadian vessels or wrecking 
appliances in United States waters contiguous to Canada. 
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Extract from Ths Canada Gazsttb of Saturday, May 27, 1893. 



PROCLAMATION. 



[L.S.] Derby. 

CANADA. 

Victoria, by the Grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the 
Faith, &c., 

To all to whom these presents shall come, or whom the 
same may in any wise concern, — Greeting : 

A PROCLAMATION. 

E. L Newcombe, 

Deputy of the Minister of Justice, Canada. 

Whereas it is ii^ and by a certain Act of Parliament of 
Canada, passed in the session thereof holden in the fifty- 
fifth and fifty-sixth years of Our Reign, chaptered four, 
and intituled "An Act respecting aid by United States 
wreckers in Canadian waters," amongst other things in 
effect enacted, that the said Act shall come into force from 
and after a date to be named in a proclamation by the 
Governor-General, which proclamation may be issued when 
the Governor in Council is advised that the privilege of 
salving any property wrecked and of aiding any vessels 
wrecked, disabled or in distress in United States waters 
contiguous to Canada will be extended to Canadian vessels 
and wrecking appliances to the extent to which such 
privilege is granted by the said Act to United States 
vessels and wrecking appliances ; 
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And whereaa Oar Governor in Council is advised that 
the privilege thua referred to will now be extended to 
Canadian vessels and wrecking appliances to the extent 
defined in the said enactment, — 

Now Know Ye, that by and with the advice of Our 
Privy Council for Canada, We have thought fit to proclaim 
and declare, and We do hereby proclaim and declare that 
the said Act hereinbefore in part recited, intituled " An 
Act respecting aid by United. States wt«ckete in. Canadian 
waters," shall come into and be in. f(Mm on scd a£bat tlw 
fiiBt day of June in this present year o£ our LuxL 

Of all which Our loving subjects and all others whom 
these presents may concern, are hereby required^ to take 
notice and to govetn themselvea aecot^iogly. 

In testimony whereof. We have cairaed tiiese Ottr letten 
to be made patent and the Great Seal of Cuiada to be 
hereunto affixed. Witness, Our Right Trusty and' Welt- 
beloved the Right Honourable Sir Frederick Artfinr 
Stanley, Baron Stanley of Preston, in the County of Isia.' 
caster, in the Peerage of the United Kingdom ; Knigftt 
Grand Cross of Our Most Honourable Order of Vtie Bktil ; 
now Esrl of Derby, ke., Govem<«-GeneniI of Canacla. 

At Oar Government House, in Our City of Ottawa, tfiia 
seventeenth day of May, in the year of Our LocJ one 
thousand eight hundred and ninety-three, and ia the fifty- 
sixth year of Our Reign. 

By Command, 

JOHN COSTIOAN, 
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PROCLAMATION 



BY THE PBBSIDENT OF THE UNITED STATES OF AMERICA. 

Whereas, an Act of Congress amendatory of an Act 
in relation to aiding vessels wrecked or disabled in the 
waters conterminous to the United States and the Do- 
minion of Canada was approved May 24, 1890, the said 
Act being in the following words : — 

"Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress 
assembled, that ^n Act entitled ' An Act to aid vessels 
wrecked or disabled in the waters conterminous to the 
United States and the Dominion of Canada,' approved 
June nineteenth, eighteen hundred and seventy-eight, be, 
and the same is hereby, amended so that the same will 
read as follows : — 

'* That Canadian vessels and wrecking appurtenances 
may render aid and assistance to Canadian or other vessels 
and property wrecked, disabled or in distress in the waters 
of the United States contiguous to the Dominion of Canada : 
Provided, that this Act shall not take effect until proclama- 
tion by the President of the United States that the privilege 
of aiding American or other vessels and property wrecked, 
disabled or in distress in Canadian waters contiguous to 
the United States has been extended by the Government 
of the Dominion of Canada to American vessels and 
wrecking appliances of all descriptions. This Act shall be 
construed to apply to the Welland Canal, the canal and 
improvement of the waters between Lake Erie and Lake 
Huron, to the waters of Saint Mary's River and Canal : 
And provided further, that this Act shall cease to be in 
force from and after the date of the proclamation of the 
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President of the Uaited States to the effect that said 
reciprocal privilege has been withdrawn, revoked, or ren- 
dered inoperative by the said Government of the Dominion 
of Canada ; " 

" And whereas an Act of Congress making appropria- 
tion for the legislative, executive and judicial expenses of 
the Government for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-four, and for other purposes, 
approved March 3, 1893, further amended the Act of May 
24, 1890, as follows :— 

"That an Act approved May twenty-fourth, eighteen 
hundred and ninety, entitled "An Act to amend an Act 
entitled ' An Act to aid vessels wrecked or disabled in 
waters conterminous to the United States and the Dominion 
of Canada,' approved June nineteenth, eighteen hundred 
and seventy-eight, be, and ia hereby amended by striking 
out the words, ' the Welland Caiml' " 

And whereas, by an Order in Council dated May 17, 
1893, the Government of the Dominion of Canada has 
proclaimed an Act entitled "An Act respecting aid by 
United States wreckers in Canadian waters," to take effect 
June I, 1893. said Act read as follows: — 

'■ Her Majesty, by and with the advice and consent of 
the Senate and House of Commons of Canada, enacts as 
follows : — 

" 1. United States vessels and wrecking appliances may 
salve any property wrecked, and may render aid and 
assistance to any vessels wrecked, disabled or in distress 
in the waters of Canada contiguous to the United States. 

" 2. Aid and assistance include all necessary towing 
incident thereto. 

" 3. Nothing in the customs or coasting Uws of Canada 
shall restrict the salvin? onerations of such vessels or 
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" 4 This Act sball come into force from and after • 
date to be named in a proefaunatioa by tbe Qovemoi^ 
General, which prod^nation may be issued when the 
Governor in Council is advised that the privil^^ of salv- 
ing any property wrecked, or of aiding any vessel wrecked, 
disabled or in distress, in United States waters contiguona 
to Canada, will be extended to Canadian vessels and 
wrecking appliaocee to the extent to which such privilege 
is granted by this Act to United States vessels and wreck- 
ing appliances. 

" 5. This Act shall cease (o be in force from and after a 
date to be named in a proclamation to be issued by the 
Qovemor-General to the effect that tlie said redproeal 
privilege has been withdnkwu, revoked or rendered 
inoperative with respect to Canadian vessels or wreck- 
ing applianoea in United States waters contiguous to 
Canada:" 

And whereas said [Hxidamation of the Governor- 
General of Canada was communicated to this Government 
by Her Britannic Majesty's Ambassador on the 2nd of 
June last: — 

Now therefore, bein^ dius satisfied that the priWl^e 
of aiding American or other vessels and property wrecked 
disabled or in distress, in Canadian watera contiguous, to 
the United States has been extended by the Govemmeni 
of the Dominion of Canada to American vessels and wreck- 
ing appliances of all descriptions, I, Groteb Clevelanu. 
President of the United States of America, in virtue of the 
authority conferred upon me by the aforesaid Act of 
Congress, approved May 24, 1890, do proclaim that the 
condition ^eeified in. the legislation of Coi^ress aforesaid 
now exists and is fulfilled, and that the pcovisioos of aaid 
Act of May 24, 1890, whereby Canadian vessels and wreck- 
ing appliances may render aid and assistanee to Canadian 
and other vessels and property wrecked, d^Ued or m 
distress, in the waters of the United States eontiiguous to 
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the Dominion of Canada, including the canal and improve- 
ment of the waters between Lake Erie and Lake Huron 
and the waters of the Saint Mary's River and Canal, are 
now in full force and effect 

In testimony whereof, I have hereunto set my hand 
and caused the seal of the United States of America to be 
hereunto affixed. 

Done at the City of Washington this seventeenth day 

of July, in the year of our Lord one thousand 

(seal) eight hundred and ninety-three, and of the 

independence of the United States the one 

hundred and eighteenth. 

(Signed) GROVER CLEVELAND. 

By the President : 

(Signed) W. Q. GRESHAM, 

Secretary of State. 
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RECIPROCrrY OF WRECKING BBTWBEN THE 
UNITED STATES AND CANADA. 



l^S. Vtpariwunt No. 154» Bvreauo/ Naoigaiiom. 

TftEASUBT Department, 

WAnmrovoa, B.C., Ool* 5Ui, 1893. 

To CkUectoTs of Oustoms and others : 

The attention of collectors and other officers of the 
customs upon the northern frontiers of the United States 
is invited to the President's proclamation, dated July 17, 
1S93, relative to reciprocity of Wreckinjg^ between the 
United States and Canada. 

The Acting Secretary of State, under date of the 30th 
ultimo, recommends that further regulations regarding the 
matter be promulgated by this department, and states 
that during the visit of the Canadian Commissioners to 
Washington in October last the subject of reciprocal 
privileges in wrecking was under consideration, and that 
a declaration was then made on the part of the Govern- 
ment of the United States that under the Act of Congress 
approved May 24, 1890, relating to vessels wrecked or 
disabled in the waters conterminous to the United States 
and Canada, the aid and assistance provided for in said 
Act iificludea all necessary tovnng incident to such aid 
and assistance, and that nothing in the coasting or customs 
laws of this country restricts the salving operations of such 
vessels and their appliances. 

The proclamation and the Act of May 24, 1890, on 
which it was based, are embodied in this Department's 
Circular No. 114, dated July 28, 1893, and should be 
construed and observed by all customs officers in such a 
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manner an to give due effect to the declaration aforesaid, 
in the case of Canadian vessels and wrecking appliances 
rendering aid and assistance to Canadiiui and other vessels 
and property wrecked, disabled, or in distress in the waters 
oE the United States coatiguous to the Dominion of Canada, 
including the canal and improvement of the waters between 
Lake Erie and Lake Huron and the waters of the St Mary's 
River and CanaL In case of doubt as to the action which 
should be taken in any case, the Department will give 
special instructions. 

Similar regulations have been made by the Canadian 
Government. 

(Signed) C. S. HAMUN. 

Acting Secretary. 
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